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(n Decenber 31, 1981, Admnistrative Law Oficer (ALQ Arie Schoorl

i ssued the attached Deci sion and recommended Q- der in this proceedi ng.
Thereafter, Respondent and the Uhited FarmWrkers of Anerica, AFL-AQ (URW
or LUhion), Charging Party, entered into a formal settlenent of five of the
above- capt i oned casesy as to which the ALO had found viol ati ons. Respondent
tinely filed exceptions to the ALOs finding of violations in five of the
remai ni ng unsettled cases, and a supporting brief, and General Counsel tinely
filed areply brief.

Pursuant to the provisions of Labor CGede section 1146,2/ the
Agricul tural Labor Relations Board (ALRB or Board) has del egated its authority

inthis matter to a three-nenber panel.

yCase Nos. 80-CE24-D (Buterio Qutierrez); 80-C&13GD (Jose Torres); 80-
(& 209-D (Antoni o and H ena Jain-es); 80-C&210-D (Pedro Ramrez, Hva
Ramrez, Juan Garcia, Joaquina Hores de Garcia); 80-C& 197-D (Bernice Hores,
Antoni o Gnzal ez, Sergi o Gnzal ez).

Z/All section references herein refer to the CGalifornia Labor Gode unl ess
ot herw se i ndi cat ed.



The Board has considered the record and the attached Decision
inlight of the exceptions and briefs and has decided to affirmthe
rulings, findings, and conclusions of the ALOas nodified herein, and to
adopt his recommended O der wth nodifications.

Lhi |l ateral Changes

V¢ affirmthe ALO s concl usion that Respondent viol ated
sections 1153(e) and (a) of the Agricultural Labor Relations Act (ALRA or
Act) by unilaterally contracting out: (1) harvest work at Respondent’'s H
Poso Ranch in July and August of 1979; (2) vineyard repair work in 1979-
80; (3) swanping work, in QGctober and Novenber of 1980; and (4) grape
pruning work in January of 1981, all wthout follow ng the contractual
hiring provisions or giving the Union notice and opportunity to bargain
about the changes.

V¢ note, however, that all but the swanpi ng work was contracted
to a labor contractor, which is different fromsubcontracti ng to anot her
enpl oyer in the sense of the National Labor Rel ations Board s (NLRB)

H br eboard deci si on which was cited by the ALO and General Gounsel .
(H breboard Paper Products Gorp. v. NLRB (1964) 379 U S 203 [57 LRRV
2609].) Unhder section 1140.4 (c) of the ALRA |abor contractors are not

agricultural enployers and the agricul tural enpl oyees provi ded by a | abor
contractor are nenbers of the bargai ning unit and enpl oyees of the

enpl oyer for all purposes under the Act. Therefore it cannot be said that
engagenent of a labor contractor al one constitutes contracting out of

bargai ning unit work.
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A though contracting to a | abor contractor does not result in a
| oss of bargai ning unit work, we conclude that Respondent viol ated section
1153(e) and (a) of the Act by unilaterally changing its hiring practices,
thereby affecting the terns and conditions of enpl oynent of the nenbers of
the bargaining unit. Respondent has a duty to notify and bargain wth the
UFWabout any changes which affect the terns and conditions of enpl oyrent
of its enpl oyees.

The UWFWwas certified as the excl usi ve col | ective bargai ni ng
representati ve of Respondent's agricultural enployees on June 1, 1977. O My
11, 1978, Respondent and the URWSsigned a col | ecti ve-bargai ni ng agr eenent
which was in effect fromMy 11, 1978 through Novenber 2, 1979. (O Novenber
2, 1979, the parties executed a second col |l ective-bargai ni ng agreenent whi ch
was in effect fromMNovenber 2, 1979, through July 31, 1980. & The two contracts
contai ned detailed provisions relating to hiring, nmanagenent rights, and
subcontracting. The contracts provided for Respondent's accepting
applications pursuant to a centralized hiring procedure and required
Respondent to give preference in hiring new enpl oyees "during harvest
operations" to nenbers of the famlies of present enpl oyees. An identical
Managenent R ghts provi sion, which preserved for Respondent "A|l functions,
rights, powers, and authority which the Conpany has not specifically nodified

by this Agreenent,"” was included in

& The parties signed the second col | ective-bargai ni ng agreenent on Novenber
2, 1979, but the contract states that it shall be in effect from Septenber 1,
1979, through May 10, 198Q The contract was extended on a daily basis
through July 31, 1980.
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Article XM in both contracts.

Article XM 1 of each contract set forth detailed, limts on
Respondent' s right to subcontract. The first contract permtted Respondent to
subcontract only: (a) where its enpl oyees do not have the skills to perform
the work to be subcontracted; (b) when the operation to be subcontracted
requi res speci al i zed nmachi nery or equi pnent not owned by Respondent; or (c)
when the operation to be subcontracted has been subcontracted in the past by
Respondent. The first contract al so provided that before subcontracting work
under Article XM I (a) and/or (b), Respondent nust give notice to the Lhion and
bargain wth it about the decision to subcontract. The second contract set
forth essentially the sane | imtations on subcontracting, but included a |ist
of the operations whi ch Respondent was permtted to subcontract. Harvesting
and swanpi ng of grapes, vineyard repair and pruning, the operations
subcontracted in the instant natter, are not included in that |ist.

The provision of the first contract requiring Respondent to give
prior notice to, and to engage in decision bargaining wth the Union before
subcontracting for lack of skills or specialized equi pnent does not appear in
the second contract. However, the second contract required Respondent to
utilize "norrmal " hiring procedures when additional workers were needed and to
notify the Uhion when it needed assi stance in procuring additional workers.
The second contract al so provided that, where the Uhion was unabl e to provide
workers by a specific deadl i ne set by Respondent, the Respondent was free to

hire
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wor kers fromany ot her source.

The contracting out of harvest |abor at Respondent’'s H Poso
Ranch took place while the first collective-bargai ning agreenent was in
effect. The contracting out of the vineyard repair work occurred during
the termof the second agreenent. Respondent subcontracted the swanpi ng
work to Brookins Trucking and contracted the grape pruning to | abor
contractor Mendez after the expiration of the second contract.ﬂ/

Wiere a termor condition of enpl oynent is established by past
practice and/or contractual provision, a unilateral change constitutes "a
renunci ati on of the nost basic of collective bargaining principles, the
acceptance and inpl enentati on of the bargain reached during negotiations."

(Nedco Gonstruction Gorp. (1973) 206 NLRB 150 [84 LRRM 1205].) Even after

expiration of the contract, an enployer's unilateral change of any existing
working condition wthout notifying and bargaining wth the certified

bar gai ni ng representative constitutes a per se violation of section 1153(e)
and (a) of the Act. (Peerless Roofing Go., Ltd. (1980) 247 NLRB 500 [ 103 LRRM
1173]; Sacranmento Uhion (1981) 258 NLRB No. 141 [108 LRRM 1193]; Shell Al .
(1954)

il/In Tex-Cal Land Managenent, Inc. (Mwy 15, 1981) 7 ALRB No. 11, we found
that Respondent conmtted a per se violation of 1153 (e) and (a) by refusing
to signthe final typed copy of a third collective-bargai ning agreenent wth
the UAW on August 1, 1930, which we found had been previously agreed to and
initialed by the parties. O appeal, the Gourt of Appeals for the Fifth
Dstrict reversed our finding of a per se violation of 1153(e) and (a) and
remanded the case to us for further proceedings on the i ssue of Respondent's
possi bl e bad faith posture. V¢ do not rely on the August 1, 1980, collecti ve-
bar gai ni ng agreenent whi ch Respondent refused to sign in reaching our decision
inthe instant natter.
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149 NLRB 283, 287 [57 LRRM 1271].) Where the unilateral change relates to a
nandat ory subj ect of bargai ning, such as subcontracting and hiring, a prina
facie violation of section 1153(e) and (a) is established. (See Alied
Chemcal and Alkali Wrkers of Arerica, Local Lhion Nb. 1 v. Pittsburgh Hate
Qass . , Chemcal DOvision (1971) 404 U S 157 [78 LRRM 2974]; Axel son,
Inc. (1978) 234 NLRB 414 [97 LRRVI1234]; C & C Plywood Corp. (1964) 148 NLRB
414 [57 LRRM 1015]. See al so F breboard Paper Products Gorp. v. NLRB (1965)
379 US 203 [57 LRRVI 2609] .)

Wth respect to the three occasions of contracting out to | abor

contractors whi ch the ALO concl uded were unl awful , Respondent clains the ALOs
concl usi ons and proposed renedy are unwarranted in viewof the fact that its
bar gai ni ng unit enpl oyees whose work was contracted out were assi gned by
Respondent to performother work, and therefore, since they |ost no work, the

uni |l ateral changes had no detrinental effect on the bargai ni ng uni t.§/

el That unit enpl oyees who had been performng the work whi ch was contract ed
out to a labor contractor's crews were assigned to other work w th Respondent
was not established by the record in this case as to each contract. A though
the crew nenbers which were replaced in the H Poso harvest were apparently
not laid off as a consequence of the | abor contract, as erroneously found by
the ALQ they were apparently assigned to a | ess productive harvest where they
could not earn as nmuch at the piece rate. The evidence shows, and the ALO
found, that, as a consequence of the 1979-80 vineyard repair contract, E asno
Espi noza was laid off, Huterio Qutierrez was refused rehire for filing a
grievance and Manuel Ayala and Antonio Garcia were reassigned to pruning. The
January 1981, grape pruning was perforned by a crew of 81 workers hired by
| abor contractor Mendoza and no evi dence was produced to substantiate
Respondent's claimthat all unit nenbers were otherw se enpl oyed and t hus
suffered no | oss of work or incone as a result of Respondent's engagi ng
Mendoza as its | abor contractor.
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Respondent fails to recogni ze that a unilateral change of an
enpl oyer's hiring or subcontracting practice affects the terns and conditions
of enpl oynent of the bargai ning unit enpl oyees, regard ess of whet her
bargai ning unit nenbers were actual |y displ aced or suffered | oss of enpl oynent
or dimnished incone as a result of the change.

Respondent ' s def ense to the one inci dent which invol ved
subcont racti ng swanpi ng work to anot her enpl oyer (Brookins) rather than to a
| abor contractor involves interpretation of the second coll ecti ve-bargai ni ng
agreerrent.g V¢ affirmthe ALOs finding that Respondent did not produce any
evi dence that grape trucks used i n swanpi ng shoul d be, or ever had been,
consi dered "speci al i zed equi pnent” w thin the neani ng of the subcontracting
article, Article XM1, of either the first or second coll ecti ve-bargai ni ng
agreenent. On the contrary, the evidence showed that swanpi ng had al ways been
perforned by the bargaining unit enpl oyees. In addition, Respondent's
wthnesses testified that the shortage which allegedly necessitated the
Brooki ns subcontract was a shortage of trucks, not workers.

Accordingly, we conclude that for each of the three instances of
contracting unit work to labor contractors, Respondent viol ated section
1153(e) and (a) by unilaterally changing its hiring procedure and that

Respondent vi ol ated section

o A though the second col | ecti ve-bargai ni ng agreenent had expired, the
hiring practices and work assi gnnent procedures established by the contract
.remain in effect as terns and conditions of enpl oynent whi ch cannot be
uni lateral |y changed wthout notifying and bargaining wth the UFW at its
request, about those changes.
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1153(e) and (a) by subcontracting bargai ning unit work to another agricul tural
enpl oyer, Brookins Trucking. In each of the four instances the Uhion was
given neither notice nor an opportunity to request bargai ni ng about
Respondent ' s deci sion to make such changes or about the effects of such
changes on the unit enpl oyees' terns and conditions of enpl oynent.

Dscrimnatory DO scharge of Gew No. 64 in 1980

Respondent excepts to the ALOs finding that Respondent di scharged
the enpl oyees in Gew No. 64 between the 1980 Arvin and Del ano harvests
because of their concerted protests concerni ng working conditions. According
to Respondent, its decision to discharge Gew No. 64 was conpel | ed by the
prohibition, in Article IV, Seniority Section 13, of the contract, agai nst
"bunpi ng" (displacing) nore senior crens. Ve find no evidence in the record
to substantiate Respondent's argunent that bunpi ng woul d have been required.
Qur i ndependent review of the record supports the ALOs finding that the
di scharges were discrimnatory. Accordingly, we adopt the ALOs findi ngs and
his concl usion that the di scharges were in viol ati on of section 1153(a) of the
Act .

RER

By authority of section 1160.3 of the Agricultural Labor Rel ations
Act (Act), the Agricultural Labor Rel ations Board (Board) hereby orders that
Respondent Tex-Cal Land Managenent, Inc., its officers, agents, successors,
and assigns shall:

1. Gease and desist from

(a) Wiilaterally changing its hiring practices by contracting

out any bargaining unit work to a | abor contractor
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and/ or subcontracting any bargaining unit work to another agricultural

enpl oyer, including but not limted to, harvesting, swanping, vineyard repair
and pruning, or otherw se nmaking any unilateral change in its agricultural
enpl oyees' wages, hours, or working conditions, wthout prior notice to and
bargaining with the Uhited FarmWrkers of America, AFL-AQ O (WY, about such
changes.

(b) Dscharging, failing and/or refusing to
assign work to, failing and/or refusing to rehire, or otherw se discrimnating
agai nst, any agricul tural enpl oyee(s) because of his/her (their) union
activities and/or protected concerted activities.

(¢) In any like or related nanner interfering wth,
restraining, or coercing agricultural enployees in the exercise of the
rights guaranteed in section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Cfer to the enpl oyees of Gew No. 64, listed bel ow, who
wer e di scharged between the 1980 Arvin and Del ano harvests, imedi ate and full
reinstatenent to their former or substantially equival ent positions, wthout
prejudice to their seniority or other enpl oynent rights or privileges, and
nake themwhol e for all |osses of pay and ot her economc | osses they have
suffered as a result of their discharge; such amounts to be conputed in
accordance wth established Board precedents, plus interest thereon conputed
in accordance with our Decision and Qder in Lu-Bte Farns, Inc. (Aug. 18.
1982) 8 ALRB Nb. 55.
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Zenaida |. Arcena

Mari ano C Bascon, Jr.

Quadal upe S. Bazal dua
\eroni ca CGal i vo
Fernando Garrillo
Mrgarito Garrillo
Rosa A (Cazares
Antonio H Hernandez

Josef i na Mbsqueda
Pedro QO donez

| rene Pinon

Juan M P non
Robert P non
Terrie C P non
Estel a V. Rangel
Ter esa Reazol a

Leonor |larde D ana Rodri guez
Nora Johnson Lydi a Rodri guez
Ml essi 0 Luke Angel i na Rorrer o
Rosendo Luque Est her Sandoval

BEul alia Mares Andrea Zapat a

Mari a Mares Augustin V. Zapata
Micio M Mrtinez Rafael S Zapata
Her nenegi | Mel endez Rosa Zapat a

Fel i berto Mbsqueda

(b) oon request of the UFW the certified
col l ective bargai ning representati ve of Respondent's agricultural enpl oyees,
rescind any and all unilateral changes instituted by Respondent wth respect
to the assignnent of harvesting, swanpi ng, vineyard repair and pruning work
whi ch was perforned by its enpl oyees, nenbers of the bargaining unit prior to
July 1979, and reinstitute the hiring procedures negotiated in its nost recent
col | ecti ve-bargai ning agreenent wth the UFW

(c) Make whole all of its present and forner
agricultural enployees for all |osses of pay and ot her economc | osses they
have suffered as a result of Respondent's contracting out harvesting work at
the Poso Ranch in August 1979, which caused thema dimnution or |oss of work
and/or a dimnution in rate or anount of pay, such anounts to be conputed in
accordance wth established Board precedents, plus interest thereon conputed

in accordance with our Decision and Qder in Lu-Bte Farns, Inc. (Aug. 18,

1982) 8 ALRB Nb. 55, and offer themimmedi ate and full reinstatenent to their

forner or substantially equival ent positions,
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W thout prejudice to their seniority or other enpl oynent rights or privil eges.
The nanes of the enpl oyees and anount of nakewhol e and interest to be paid to
each enpl oyee shall be determned by the Regional Drector after consultation
w th both Respondent and the UFW

(d) NMake whol e Manuel Galindo and all other present and forner
agricul tural enpl oyees of Respondent for all |osses of pay and ot her econom c
| osses they have suffered as a result of Respondent’'s subcontracting out
swanpi ng work in ctober and Novenber 1980, causing thema di mnution or |oss
of work and/or a dimnution in rate or anount of pay, such anounts to be
conput ed i n accordance wth establ i shed Board precedents, plus interest
thereon conputed in accordance wth our Decision and Oder in Lu-Bte Farns,
Inc. (Aug..18, 1982) 8 ALRB Nb. 55, and offer theminmedi ate and full

reinstatenent;, to their forner or substantially equival ent positions w thout
prejudice to their seniority or other enpl oynent rights or privileges. The
nanes of the other enpl oyees and the anounts of makewhol e and interest to be
paid to each enpl oyee, including Galindo, shall be determned by the Regi onal
Drector after consultation wth both Respondent and the UFW

(e) Mike whole all of its present and forner
agricultural enpl oyees for all |osses of pay and ot her economc | osses they
have suffered as a result of Respondent's contracting out vineyard repair work
i n Decenber 1979, and January, February, March, and April 1980, whi ch caused
thema dimnution or 1oss of work and/or a dimnution in rate or amount of

pay, such arounts

8 ALRB Nb. 85
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to be conputed in accordance with established Board precedents, plus interest
t hereon conput ed i n accordance wth our Decision and Oder in Lu-Bte Farns,
Inc. (Aug. 18, 1982) 8 ALRB No. 55; and offer themimedi ate and ful

reinstatenent to their forner or substantially equival ent positions w thout
prejudice to their seniority or other enploynent rights or privileges. The
nanes of the enpl oyees and anounts of makewhol e and interest to be paid to
each enpl oyee shall be determned by the Regional Drector after consultation
w th both Respondent and the UFW

(f) Madke whole all of its present and forner agricultural
enpl oyees for | osses of pay and other economc | osses they have suffered as a
result of Respondent's contracting out vineyard pruning work in January 1981,
whi ch caused thema dimnution or |oss of work and/or a dimnution in rate or
anount of pay, such amounts to be conputed i n accordance wth established
Board precedents, plus interest thereon conputed i n accordance wth our
Decision and Qder in Lu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB No. 55, and

offer themimediate and full reinstatenent to their forner or substantially
equi val ent positions wthout prejudice to their seniority or other enpl oynent
rights or privileges. The names of the enpl oyees and anounts of makewhol e and
interest to be paid to each enpl oyee shall be determned by the Regi onal
Crector after consultation wth both Respondent and the URW

(g) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and otherw se copying, all

payrol | records, social security paynent

8 ALRB Nb. 85
12.



records, tinme cards, personnel records and reports, and all other records
rel evant and necessary to a determnation, by the Regional Drector, of the
backpay or makewhol e period and the amounts of backpay or nakewhol e and
interest due under the terns of this Qder.

(h) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into al
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(i) Ml copies of the attached Notice, in al
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine from August 1979,
until the date on which the said Notice is nailed.

(j) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous pl aces on its prem ses,
the period(s) and place(s) of posting to be determned by the Regi onal
Drector, and exercise due care to repl ace any copy or copies of the Notice
whi ch nay be al tered, defaced, covered, or renoved.

(k) Arrange for a representative of Respondent
or a Board agent to distribute and read the attached Notice, in all
appropriate | anguages, to its enpl oyees on conpany tine and property at
tine(s) and pl ace(s) to be determned by the Regional DOrector. Follow ng the
readi ng, the Board agent shall be gi ven the opportunity, outside the presence
of supervisors and nanagenent, to answer any questions the enpl oyees may have

concerni ng the

8 ALRB Nb. 85
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Notice and/ or enpl oyees' rights under the Act. The Regional D rector shall
determne a reasonabl e rate of conpensation to be paid by Respondent to all
nonhourly wage enpl oyees in order to conpensate themfor tinme lost at this
readi ng and during the question-and-answer peri od.

(1) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken to
conply wth its terns, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved.

Dated: NMNovenber 24, 1982

HERBERT A PERRY, Acting Chai rnan

ALFRED H SONG  Menber

JEROME R WALD E Menber
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NOT CE TO AGR QLTURAL EMPLOYEES

After investigating charges that were filed in the Delano Regional Cfice of
the Agricultural Labor Relations Board (ALRB or Board) by the Lhited Farm
Vorkers of Amrerica, AHL-QQ (URW, the certified bargai ning representative of
our enpl oyees, the General (Gounsel of the ALRB issued a conpl ai nt which
alleged that we, Tex-Cal Land Managenent, Inc., had violated the law After a
hearing at which all parties had an opportunity to present evidence, the Board
found that we violated the | aw by di scharging the enpl oyees in Gew No, 64
because of their protected concerted activities, by unilaterally changing cur
enpl oyees' working conditions wthout notifying or bargaining wth the UFW by
contracting out table grape harvesting work in July 1979, by contracti ng out
vineyard repair work in Decenber 1979, and January through April 1980, by
contracting out swanpi ng work in QGctober and Novenber 1980, and by contracting
out vineyard pruning work in January 1981. The Board has told us to post and
publish this Notice. VW wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act is a |aw
that gives you and all other farmworkers in Galifornia these rights:

To organi ze yoursel ves;

To form join, or help unions; _ _

To vote in a secret ballot election to deci de whether you want a uni on

to represent you; _ o

To bar %al n wth your enpl oyer about your wages and working conditions

throag a union chosen by a najority of the enployees and certified by the
ar d;

5. To act together wth other workers to hel p and protect one another; and

6. To decide not to do any of these things.

SIS

Because it is true that you have these rights, we promse that:

VE WLL NOT do anything in the future that forces you to do, or stops you from
doing, any of the things |isted above.

Especi al | y:

VEE WLL NOT subcontract out bargaining unit work or otherw se nake any ot her
uni | ateral change in our agricultural enpl oyees' wages, hours, or working
conditions without prior notice to and bargaining wth the UFW

VE WLL restore and reassign to our enployees the harvesting, swanping,
vineyard repair and pruning work and any other bargai ning work which we
illegally contracted out in July 1979, and thereafter.

VEE WLL offer to reinstate wthout |oss of seniority or other rights and
privileges any and all of our agricultural enpl oyees who we di spl aced or
transferred to other jobs by our unlawful contracting out of their work in
July 1979, and thereafter, and we wll reinburse with interest all of our
present and forner enpl oyees who suffered any | oss in pay or other noney

| osses because we unlawful |y contracted out their work".
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VE WLL NOT di scharge, suspend, fail or refuse to assign, fail or refuse to
rehire or otherw se discrimnate agai nst any agricultural enpl oyee in regard
to his or her enpl oynent because he or she has joined or supported the U-Wor
any other |abor organization, or has participated in any other protected
concerted activities.

VEE WLL offer to reinstate the nenbers of Gew No. 64 to work in the Del ano
harvest wthout |oss of seniority or other rights and privileges, and we w |
rei mburse themfor all |osses of pay and other nonetary |osses they incurred
because we di scharged them plus Interest.

Dat ed: TEX- CAL LAND MANACEMENT, | NC

By:

Representati ve Title

If you have a question about your rights as farmworkers or about this Notice,
you may contract any office of the Agricultural Labor Relations Board. Gne
office is located at 627 Main Sreet, Delano, CGalifornia 92315. The tel ephone
nunber is 805-725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of CGalifornia.

16.
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CASE SUMARY

Tex-CGal Land Managenent, |nc. 8 ALRB No. 85

(U Case Nos. 79-CE84-D
et al.

ALODEQ S (N

ALO Ari e Schoorl concl uded that Respondent viol ated section 1153(c) and (a) of
the Act %’ suspendi ng seven agricul tural enpl oyees (Jose Torres, Antonio

Jai nes, H ena Jaines, Juan Garcia, Joaquina Fores de Garcia, Pedro Ramrez,
and Hva Ramrez) because of their union activities, and di schargi ng Huterio
Qutierrez because he filed a gri evance agai nst Respondent. He foun

Respondent vi ol ated section 1153(a) by |aying off and di scharging three
agricul tural enpl oyees (Bernice Hores, Antonio Gnzal ez and Sergi o Gnzal ez)
who had engaged in protected concerted activity and by discharging Gew No. 64
because nenbers of that crew engaged in protected concerted activity. The
renmai ni ng charges of individual discrimnation were dismssed. The ALO
concl uded that Respondent viol ated section 1153(e) and (a) by subcontracting
grape harvest work at the H Poso ranch in July and August 1979, and vineyard
repai r work in Decenber 1979, and January through April 1980, to | abor
contractor Renteria;, by subcontracting swanpi ng work in August 1980, to

Brooki ns Trucki ng Gonpany; and subcontracting vi neyard pruni ng i n January
1981, to labor contractor Tony Mendez, w thout notifying and bargai ning wth
the Uhited FarmVdrkers of Anerica, AFL-Q O (URYW, the certified col |l ective
bargai ni ng representative of Respondent's agricul tural enpl oyees.

The ALOrej ected Respondent's defense that the subcontracting of the swanping
work was justified by a provision in the collective-bargai ni ng agreenent whi ch
al  oned subcont racting when "speci al i zed equi pnent” was needed. He found t hat
grape trucks were not "specialilzed equi pnent.” The ALO al so rejected
Respondent' s argunent that the nenbers of the bargai ning unit which had been
di spl aced by Renteria's crewduring the 1979 harvest, and Mendez' crew during
the 1981 pruning were working in other jobs at the tine of the sbucontracting.
Bven if the bargai ning unit nenbers were ot herw se enpl oyed, Respondent was
under an obligation pursuant to the (second) collective-bargaining agreenent
to notify the UFWof its plans to accept apﬁl ications for harvesting work and
to give Preferentl al hiring to nenbers of the famlies of present bargai ni ng
unit enpl oyees.

The ALOrelied on the Board s Decision in Tex-Cal Land Managenent,

Inc. _ (May 15, 1981) 7 ALRB No. 11, which ordered Respondent to sign a third
col | ective-bargai ning agreenent wth the UFWin finding that Respondent

viol ated 1153(e) and (b) by subcontracting the vineyard pruning work to Tony
Mendez in January 1981.

BOARD DEQ S ON

After the ALOs decision issued, Respondent and the Charging Party



Tex- Cal Land Managenent, |nc. 8 ALRB No. 85
(UAWY Case Nos. 79-CE|-84-D
et al.

entered into a formal settlement of the five cases, involving
discrimnation agai nst individual enployees, in which the ALO had found
violations. The Board approved the settlenent. No exceptions were taken
tothe ALOs dismssal of the remai ning discri mnation charges.

The Board affirned the ALOs concl usions that Respondent violated section
1153(e) and (a) of the Act by contracting out: (1) harvest work at the H Poso
ranch 1 n JU|K and August 1979; (2) vineyard repair work in 1979-80; (3)

swanpi ng work i n Qctober and Novenber 1980; and (4) grape pruning vor K in
January 1981, wi thout follow ng the contract ual hiring provisions or giving
the UFWnotice and an opportunity to bargai n about the changes. The Board
noted that contracting out to a labor contractor was different from
contracting out to another agricultural enployer. Labor contractors are not
agricultural enployers and the agricultural enpl oyees provided by a | abor
contractor are nenbers of the enployer's bargaining unit. A though _
contracting to a | abor contractor does not result in a loss of bargaining unit
wor k, Respondent viol ated section 1153(e) and (a) of the Act by unilaterally
changing Its hiring practices, thereby affecting the terns and conditions of
enpl oynent of its enpl oyees.

The Board al so affirmed the ALOs concl usi on that Respondent
discrimnatorily discharged the enpl oyee nenbers of Gew No. 64 in 1980,
because of their protected concerted activity, and thereby viol ated secti on
1153(a) of the Act.

* * *

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB.

* * *
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DEOQ S AN AND (REER

(n Decenber 31, 1981, Admnistrative Law Gficer (ALQ Arie Schoorl
I ssued the attached Deci sion and recormended Qrder in this proceedi ng.
Thereafter, Respondent and the Uhited FarmWrkers of Anerica, AFL-AQ (URW
or Uhion), Charging Party, entered into a formal settlenent of five of the
above- capt i oned casesy as to which the ALO had found viol ati ons. Respondent
tinely filed exceptions to the ALOs finding of violations in five of the
remai ni ng unsettled cases, and a supporting brief, and General Counsel tinely
filed areply brief.

Pursuant to the provisions of Labor Gede sec-ion 1146,2/ the
Agricul tural Labor Relations Board (ALRB or Board) has del egated its authority

inthis matter to a three-nenber panel.

ycase Nos. SOCE24-D (Huterio Qutierrez); 30-Ce13G 3 (Jose Torres); 80-
(& 209-D (Antoni o and Hena Jaines): 80-CE210-D (Pedro Ramrez, Zva Ramres,
Juan Garcia, Joaquina Hores da Garcia); 80-CE 197-D (Bernice Hores, Antonio
Gonzal ez, Sergic Gnzal ez).

I | section references herein refer to the Galifornia Labor Code unl ess
ot herw se i ndi cat ed.



ARE SCHXORL Admnistrative Law dficer: This case was heard
before ne on May 4, 5, 6, 7, 12, 13, 14, 15, 18, 19, 21, 22, 26, 27 and 29,
1931, in Delano, Galifornia. The original conplaint which issued on March 12,
1981, based on 16 charges filed by the above-naned charging parties, and duly
served on Tex-Cal Land Managenent, Inc. (hereinafter call ed Respondent)
al | eged t hat - Respondent commtted nunerous violations of the Agricultural
Labor Relations Act (hereinafter referred to as the ALRA or the Act). n
April 24, 1981, General (ounsel filed a first anended conplaint and it was
duly served on Respondent. It contained additional allegations based on the
af orenent i oned char ges.

At the hearing, General (ounsel noved to anend the conpl ai nt by
deleting the allegations therei n based on charges Nos. 80-CE 204-D and 81-CS
O-Dand | granted said notion. At the hearing | granted General (ounsel's
notion to anend the conplaint, adding a formal paragraph alleging a unilateral
change in the disciplinary suspension policy wthout bargai ni ng about the
change wth the certified union representative, the UFW

Subsequent to the close of the hearing, General (ounsel issued a
Second Anended (onsol i dated Conpl ai nt which contained all the allegations in
the original and first anended conpl aint, and the af orenenti oned al | egati on
concerning Respondent’s unilateral change inits disciplinary policy plus an
allegation in Paragraph 8 of the Second Amrended (onsol i dated Conpl ai nt t hat
Respondent had viol at ed section 1153 (e) and (a)
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of the Act in February and March 1980 by unilaterally subcontracting to
Albert Renteria, a labor contractor, certain bargaining unit work, i.e.,
vineyard repair work. In the original conplaint, General Counsel alleged that
Respondent had refused to rehire 5 enpl oyees, nenbers of the bargai ning unit,
for that work, because of their support of the UFW Evidence was presented in
respect to this allegation.

The General Gounsel, Respondent and the Charging Parties were
represented at the hearing. The General Gounsel and Respondent filed tinely
briefs after the close of the hearing. UWon the entire record, including ny
observation of the denmeanor of the wtnesses, and after considering the post-
hearing briefs submtted by the parties, | nake the foll ow ng findi ngs of
fact:

I Jurisdiction

Respondent admtted inits answer, and | find, that Respondent is
an agricultural enployer wthin the neaning of Section 1140.4(c) of the Act
and that the UFW one of the charging parties herein, is a |abor organization
w thin the neaning of Section 1140.4(f) of the Act and the other charging
parties are all agricultural enployees wthin the neaning of Section 1140. 4
(b) of the Act.

1. The Alleged Wnfair Labor Practices

Respondent is alleged to have viol ated section 1153 (c) and (e) of
the Act in July and August 1979 by subcontracting out certain bargai ni ng-unit
work, the harvesting of table grapes, to | abor contractor, Glbert Rentaria,
w t hout
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bargaining wth the URW the certified bargai ning representative of
Respondent ' s enpl oyees, and by denyi ng such bargai ning-unit work to
G ew 57 because of their support of the UAW Respondent is al so

all eged to have viol ated section 1153(c) and (a) of the Act: in
January and February 1980 by refusing to rehire 5 enpl oyees because
of their support of the UFW in August, Septenber, QCctober, and
Novenber of 1980 by suspendi ng 11 enpl oyees because of their support
for the UFW in August 1980 by refusing to rehire enpl oyee Mack Mgjia
because of his support of the UFW in Septenber 1980 by di scharging
through a | abor contractor, Lal o Salinas, three enpl oyees because of
their concerted activities; in Septenber 19.. by discharging the

enpl oyees conprising G ew £64 because of their support of the UFW in
Qct ober 1980 by refusing to rehire Manuel Galindo as a swanper
because of his support of the UIFW and in Novenber 1980 by

di schar gi ng enpl oyee John Rodri guez because of his support of the
UFW Respondent is also all eged to have viol ated sections 1153(e)

and (a) of the Act: in Qctober 1980 by subcontracti ng bargai ni ng-
unit work (swanping) to a subcontractor, Brookins Trucking, and in
January 1981 by subcontracting bargaining unit work (pruning table
grape plants) to a subcontractor(s) George Baroga and/ or Leon Mendez,
w thout in either of the two instances bargaining wth the UFW the

certified collective bargaining representative of its enpl oyees.

[11. Background Infornation

Tex-Cal Land Managenent Inc. is engaged in farmng



extensi ve acreage in the San Joaquin Valley and raises nmainly w ne and tabl e
grapes and sone kiws. Al of the allegations of unfair |abor practices in
the instant natter except onei/ deal wth Respondent’'s table or w ne grape
crops. The grape crops are harvested first in the Arvin area in June, July
and August, and afterwards in the Delano area in August, Septenber, Cctober
and Novenber .

Dudl ey Seel e was Respondent' s presi dent and general nanager until
he retired in Novenber 1979. Hs son, Randy Seele, replaced himin these two
positions and has directed Respondent’'s farmng operations ever since. The
two superintendents who worked directly under Randy Steele were Martin
Jellacich and Bill Pritchett. The next inline were the two supervisors, Bl
Harr and Dougl as McDonal d.

Respondent ' s enpl oyees el ected the UFWto be its excl usi ve
col l ective bargai ning representative, and the ALRB certified sai d union as
such on June 1, 1977,

h May 11, 1978, Respondent and the URWsigned a coll ective
bar gai ni ng agreenent wth the UFWwhich was in effect fromMay 11, 1978,
through Novenber 2, 1979. n the latter date, Respondent and the URWSsi gned
anot her col | ective bargai ni ng agreenent which was in effect from Novenber 2,
1979 through July 31, 1980. n August 1, 1980, the parties net to sign a
third col |l ective bargai ning agreenent. However, Respondent refused to sign

the sai d agreenent, because it

v The one al l egation that deals wth work other than that
exclusively in the grape crops invol ves Respondent's refusal in January and
February 1980 to rehire 5 enpl oyees to work in the grape and kiw plantings
because of their union, activities.
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contended, the wording in the clause regardi ng subcontracting did not truly
reflect the agreenent of the parties on the subject. The UFWfiled an unfair
| abor practice charge wth the Board contending that the | anguage in the
clause accurately reflected the agreenent of the parties on that subject. n
Qctober 23, 1980, the Admnistrative Law Oficer, Mchael H Véiss, issued a
decision finding that a valid collective bargai ning agreenent existed whi ch
Respondent was obligated to sign, indicating that the dispute as to
interpretati on of the subcontracting provision coul d be resol ved under the

arbitration clause of the contract. The Board in Tex-Cal Land Managenent,

Inc., 7 ARB No. 11 (1981), affirnmed the admnistrative |aw officer's decision
and ordered Respondent to sign the agreenent and to give retroactive effect to
all terns and provisions thereof.

BErasno Espinoza, president of the UFWRanch Commttee testified
that after August 1, 1980, the date Respondent refused to sign the agreenent,
he noted a change in Respondent's attitude and disciplinary policy toward the
enpl oyees. Respondent enpl oyed hurry-up tactics and assi gned i ncreasi ng
anounts of work to the enpl oyees. Respondent increased the nunber of warning
noti ces and suspensions it issued. Prior to August 1, Respondent did not
suspend or di scharge any enpl oyee unl ess the enpl oyee had been previously

: : : 2/
| ssued warni ng notices. =

2 Margarita Espinosa, wfe of Erasno Espinosa, and a grape
harvest worker at Respondent's credibly testified that at the begi nning of
the harvest in July 1980 the foreman of her crew Zack Lunitap, instructed
the crewin respect to the picking of the grapes. He pointed cut to them
that if they did not pick clean grapes that they woul d receive witten
warning notices and after receiving three of such notices, they woul d be
suspended.
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Subsequent to this date, Respondent began to suspend and di scharge enpl oyees
w thout any prior warning notice. Furthernore, Espinoza stated that, before
August 1, Respondent sel domissued a warning notice, but after that date, the
nunber of warni ng notices i ncreased. 3 Respondent call ed no wtnesses to
refute this testinony.

A fredo Rodriguez, one of Respondent’'s swanpers, testified that in
Sept enber 1980 Randy S eel e asked himand hi s brot her whet her the UFWhad a
contract wth Respondent and, in response to their negative answer comented

inataunting nanner, "You ain't going to get one."

_§/ The al legation in the Second Gonsol i dated Conpl ai nt t hat
Respondent effected a unilateral change in the disciplinary suspension policy
w t hout bargai ni ng about the change wth the certified union representati ve,
the UFWis wthout nerit. General Gounsel clained in all his allegations wth
respect to Respondent's suspensi ons of enpl oyees, that they all constituted a
devi ation fromRespondent’s disciplinary policy and were due to the enpl oyees'
union activities. General (ounsel can not have it both ways. | find that the
nost feasible theory is a discrimnatory deviation fromRespondent's custonary
disciplinary policy rather than a unilateral change and shall treat each
allegation in respect to the suspensions in this manner. Accordingly I
recommend a dismssal of the allegation concerning a unilateral change of
Respondent ' s di sci plinary policy.



IV Suspension of Juan Manuel Rodriguez and Raul Chave

a. Facts

Raul Chavez had worked for Respondent for seven years in various
capacities, e.g., pruning, tying, de-leafing and swanping. In August 1980 he
was working as a swanper in Leon Mendez' crew He had been a nenber of the
UFWsince he started working at Respondent's ranch and was the second steward
in his crew although he had never processed a grievance. However, he had
attended three negotiati on sessions during the 1980 harvest season. He had a
good work record and the last tine he had been suspended fromwork was in
1977.

n August 13, he and his partner, Juan Manuel Rodriguez, reported
towork at 6:00 a.m and delivered a | oad of enpty boxes to an area where a
crew was going to harvest that norning. They assenbl ed another |oad of enpty
boxes and were en route to the sane harvest area when Rodriguez suddenly felt
sick and coomented on it to Chavez. At the latter's suggestion, they stopped
at aliquor store located near the fields, at about 7:00 a.m, entered, and
Rodri guez purchased a tin of Anacin and a quart of chocol ate ml k. 4
As Rodriguez paid for the nerchandi se at the counter, Randy Steele entered the
store, approached the counter, and was in a position to see the Anacin and the
chocolate mlk. Chavez noted a | ook of anger in Steele' s expression as he

cont enpl at ed

4 (havez testified Rodriguez purchased the chocolate mlk so

as to have sone l'iquid wth which to wash the Anaci n down.



himand Rodriguez in the store. Chavez and Rodriguez |eft the store and
proceeded to the fields and delivered the boxes to the appropriate |ocation.
Shortly afterwards, a forenan, Shel by, approached themand del i vered a warni ng
noti ce to them and expl ai ned that because they had stopped at the |iquor
store, they woul d be suspended for two days. Shel by asked themto sign the
warning notices, but they refused and explained to Shel by that the reason they
had stopped at the store was because Rodriguez felt sick and they had bought
nedi cine there. Shelby replied that their excuse was not sufficient. He
added that he hinsel f had been suspended for one week for stopping at a store
to buy a package of cigarettes.

A short tine later, Chavez conpl ained to supervisor B ll Pritchett
about the unfai rness of the suspension since they had only stopped to buy
nedi cine for Rodriguez. Pritchett answered that the particul ar reason nade no
difference. That evening their forenan told themnot to work the fol | ow ng
day, August 14, and they did not report to work. The next day, the 15th, the
two enpl oyees returned to work.

(havez testified that the swanpers custonarily stopped at the
| iquor store while en route to and fromthe fields, to buy refershnents and
snacks because they had no |unch periods or breaks. S nce they did not carry
food or drink in their trucks, they made such stops on a daily basis, but
usual Iy not before 11 o' clock or 12 o' clock when it becane very hot and they

becane thirsty and hungry. The swanpers



did not ordinarily stop at the store as early as 7:00 a.m

Leon Mendez, the forenman of the swanper's crew testified that
before August 1, it was the customto give a swanper a warning notice rat her
than a suspension if he stopped at a store during work hours. Chavez and
Rodriguez were the first swanpers to receive a suspension rather than a
warning notice for such conduct in the 1930 harvest season.

b. Analysis and Concl usi on

General ounsel argues that Respondent suspended Raul Chavez and
Juan Manuel Rodriguez because of Chavez union activities and to retaliate
agai nst the UFWfor its refusal to agree to Respondent's interpretation of the
subcontracting clause in the collective bargai ning agreenent that was to have
been signed on August 1st.

There are sone indications that Respondent had an i nproper notive
i n suspendi ng the two swanpers. Respondent had know edge of Raul Chavez'
union activities as he had been attendi ng negotiation sessions as the second
steward of his crew The suspension occurred just 13 days after the UFW
refusal to go along with Respondent’'s version of the contract and thus the
disciplinary action coul d have been to retaliate against the union for its
st ance.

However according to both ALRB and NLRB precedent, an enpl oyer can
i npose any penalty it wshes, e.g., a discharge, a suspension, a warning
noti ce and for any or no reason as long as it is not based on union
consi der ati ons.

Now to the authenticity of Respondent's reason
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for the suspension. Respondent contends that it has s. |ongstanding rul e that
swanpers are not to stop at stores during work hours.§/ However there was a
customfor swanpers to stop after 11:00 a.m or noon as they had no | unch
break and becane hungry and thirsty by that tine. Leon Mendez, the swanpers'
foreman, testified that the customwas to issue the swanpers only a warni ng
noti ce not a suspension if they stopped at the store during work hours.

The inportant fact here is that there was no customfor the
swanpers to stop as early as 7:00 aam at the store. The record indicates
that the customwas restricted to the noon tine hours or perhaps |ater because
of the need for the swanpers to have food and drink at that tine. Gonsequently
when Randy Steel e discovered that the two swanpers had stopped at the store at
7:00 a.m a short tine after work began, he apparently considered it a direct
violation of the rule without the mtigating circunstances of the noontine
need for food and drink. The suspension for two days is certainly not out of
line wth Respondent’'s disciplinary policy inregard to a direct violation of
work rul es

Later it appears that when Chavez and Rodri gues nade known
to the foreman Shel by and supervi sor Pritchett the reason for stopping,

I.e. to purchase aspirin for

S This fact is based on Leon Mencez' credi bl e and

uncontroverted testi nony.
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Rodri guez' headache, Respondent relented and reduced the suspension to just
one day. Respondent's leniency in this regard dispels any doubt about the
legitinmacy of its notive.

| find that Respondent had a | egiti mate busi ness reason to
suspend the two swanpers for two days. Accordingly, General Gounsel
had failed to prove by a preponderance of the evidence that Respondent
suspended Raul Chavez and -Juan M Rodriguez to di scourage uni on
activities. | recommend that this allegation be di smssed.

V.  Suspension of Jose Torres

a. Fact s

Jose Torres is a tractor driver who has worked for Respondent since
1978. Henry Sal gado has been his foreman and Bill Pritchett his supervisor
si nce 1979.

In 1979 Torres filed a charge wth the ARRBB and in 1980 testified
at a hearing concerning the issues raised by his charge. Later he was
present when a settlenent was reached between General (ounsel and
representati ves of the Respondent and the UFW Torres credibly testified
that, while he was outside the roomwhere the settlenent was signed, he
noti ced that Il Pritchett and BIl Harr, a foreman for Respondent, were
conver si ng§/ and as both of themlooked at Torres, Pritchett said to Harr,

"He's going to pay back. w1l Torres was a steward

o Harr and Pritchett were standing at a di stance of 4
to 5 yards away fromTorres.

7 Torres testified that since the two supervisors were | ooking at

hi mwhen Pritchett nmade the remark he thought that Pritchett was referring to
him Respondent never called Pritchett to refute this testinony.
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for his tractor drivers' crewat the poso Ranch, but there was no evi dence
that he ever processed a grievance with Respondent. A part of the settlenent
agreenent provided for Torres to return to work for Respondent which he did in
April 1980.

h August 18, 1980, Respondent suspended Torres three days for
bei ng absent on the previous day wthout previous notification. Torres
testified that during the previous week his autonobile stopped running due to
sone dirt in the carburetor and he had been driving to work in a truck he had
borrowed froma friend. O the norning of the day he was absent, Torres was
about to leave for work in the truck and his friend notified himthat he woul d
no longer lend himthe truck since he was afrai d soneone at Respondent’s woul d
throwdirt in the truck as "soneone" had done to Torres' car. So because of
this late devel opnent, Torres was unable to go to work or to notify Sal gado of
that fact. Salgado admtted in his testinony that Torres had inforned hi m
about the problens wth his own car, but he was unaware that Torres had been
comng to work in the borrowed truck.

The day after this absence Torres explained the reason for his
mssing work and failure to notify but neverthel ess Sal gado gave hima witten

8/

warning notice and suspended himfor three days. - Il Pritchett was

present, but

g Salgado told himhe was being suspended for bei ng absent

the day before wthout previous notification and nentioned nothing
about it being the third tine.
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according to Salgado' s testinony, Sal gado deci ded on his own to suspend Torres
W thout consultation wth Pritchett. However, Salgado admtted in his
testinony that Pritchett told himhe had to suspend Torres because this was
the third tine he had been absent w thout previous notification. Torres
refused to sign the notice because he clained it was unfair. Pritchett then
signed the notice as a wtness to the fact that Torres refused to sign.

Salgado testified that it was his practice to suspend a worker who
has been absent w thout previous notification three tines during a two to
three nonth period. He added that Torres had been absent w thout previous
notification 3 or 4 tines during such a period. Salgado admtted however,
that Torres had been the only one he had suspended for such a reason and the
only one to whomhe had given a witten notice during the last year. He also
admtted that Torres had only been absent w thout previous notification a
little nore than the ot her workers.

Torres was absent on various occasions but always sent a nessage to
Sal gado through a fell owworker on such occasions. The fell ow worker inforned
Sal gado when he arrived at work that Torres would mss that day and soneti nes,
but not al ways, he would relay to Sal gado the reason for the absence provided
hi mby Torres.

A though Sal gado never gave another worker a witten disciplinary
noti ce for being absent w thout previous notification, he did nake a note on
pi eces of paper or his
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not ebook the dates of their unexcused absences. However, he failed to produce
such papers and not ebooks at the hearing since, as he explained, he had | ost
t hem

b. Anal ysi s and Goncl usi on

In respect to the suspension of Jose Torres, |
nust deci de whet her Respondent i nposed the three-day suspensi on because Torres
had participated in union acitivities and/ or because he had taken recourse to
the ALRB or because of a legitinate business reason.

Torres had been a nenber of the UFWsince he went to work for
Respondent in 1978, and had becorme a shop steward for the tractor drivers at
the Respondent's Poso Ranch. He, along with his fellow workers, had filed
charges through the UFWagai nst Respondent in 1979 and later Torres testified
at the ensuing ALRB heari ng.

Gonsequent |y, Respondent had know edge of Torres' union
activity, his recourse to the ALRB and his testinony at a subsequent
hear i ng.

Respondent clains it had a | egiti mate busi ness reason to have
suspended Torres for three days. Salgado testified that it was his practice
to suspend a worker who had been absent w thout previous notification three
tines during a two to three nonth period and that Torres had coomtted such an
infraction 3to 4 tinmes during such a period and that was the reason he
deci ded to suspend him Mreover, according to Sal gado, Torres had been
absent nuch nore than his co-tractor drivers.
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However, there exist salient points that do not support
Respondent ' s profferred expl anati on,

1 Four nont hs before the suspensi on, Superintendent Bill
Pritchett expressed an intent to retaliate against Torres in the latter's
presence at a scene of the settlenent tal ks dealing wth, anong ot her
charges, a charge Torres had fil ed agai nst Respondent with the ALRB.

2. Pritchett was present at the tine Sal gado decided to
suspend Torres and in fact according to Salgado's own testinony urged the
latter to do so.

3. Sal gado admtted that Torres was just a little nore absent
W thout previous notification than his co-workers and the latter never
received a witten warning notice fromhi mwhile Torres recei ved a three-day
suspensi on. g

4. At the tine of the suspension Salgado indicated it was for
bei ng absent wthout notification for one day and later at the hearing
contended it was for three to four unannounced absences on the part of Torres.

5. Respondent declined to call Pritchett to
testify at the hearing and nade no clai mthat he was unavail abl e for
testifying. | nmake the inference that if Pritchett had been called he woul d
not have refuted Torres' testinony nor corroborated Sal gado' s.
Al of these factors point to a connection between Respondent's

know edge of Torres' union activities and his

_9/ Sal gado cl ai ned he kept a record of enpl oyees' unannounced

absences on | oose pi eces of paper but explained that he had | ost all of
t hem
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recourse to the ALRB and Respondent's subsequent suspension of this
enpl oyee.

Torres admtted that he was frequently absent but al ways sent word
of his absences wth Erasno Espinoza at tines wth details of the reason and
sonetimes not. However he had a valid explanation for many of his absences
and it was the fact that his son's illnesses obliged himto take himto
Bakersfield for treatnent and on such short notice that he was not able to
give previous notice to Respondent. Torres had cleared this problemup wth a
per sonnel enpl oyee so Respondent cannot effectively utilize his absences in
this respect as a legitimate basis for the suspension. Accordingly, | find
that but for Torres' recourse to the ALRB and his testifying in this respect,
Respondent woul d not have suspended hi mfor three days. |n so doing,
Respondent viol ated Section 1153(d) and (a) of the Act.

M. Suspension of Antonio and H ena Jai nes

a. Fact s

Antoni o Jai nes was a year-round worker for

Respondent begi nning work in January wth pruni ng and endi ng work i n Novenber
wth harvesting. During the last three years, he and his wfe Estela had
worked in Galindo's crewand during the last two years he had been the union
steward for said crew As the steward of the crew he attended negoti ati on
sessions in 1979 and 1980, and on such occasions inforned his forenan that he
was taking tine off fromwork to attend the sessions. Jaines testified that
at the neetings he saw Randy Steel e, Respondent’'s |awer S dney Chapin, a

secretary, and the UPWnegotiators. As a steward, he had never processed
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a grievance for any enployee in his crew

h Cctober 28, 1980, Antonio Jaimes and his wife, Estela, were
pi cking and packing grapes at 9:30 am The quality control nman, Juan Mesa,
noti ced that they were picking and packi ng grapes that were too green. He
informed Ms. Jaines of that fact and she replied that all the grapes were
green. Mesa told her to throwthemaway and not to pack them He passed by
where Ms. Jaines was packing the grapes later in the norning and the grapes
were of the right color.

About 1:30 p.m Mesa noticed M. Jaines comng out of the fields
w th a wheel barrow | oaded with immature green grapes. He inforned both the
Jaines that they were picking too close, that the grapes were too green, and
they should be left on the vine. Msa called Bill Pritchett on the radio to
cone and to inspect the grapes. Ms. Jaines stated that they had been picking
the sane quality of grapes the day before and asked why he had not nenti oned
it then. Mesa replied that the grapes had been better that day. Pritchett
arrived and i nspected the Jai neses grapes and commented that he did not |ike
them Pritchett then inforned the two Jai neses that they were suspended for
three days and for two reasons. (Qne vas that Jai nes was a shop steward, and
two was that the grapes were no good. Jaines asked Pritchett why he only

stopped at his table and not at the others, and Pritchett declined to reply.
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Jaines testified that later Pritchett perfunctorily checked one box
of grapes at each of the other teans' tables. Pritchett arranged to have
Deni se Briceno, an office enpl oyee of Respondent’'s conme out to the field with
a canera, and she took pictures of the green grapes.

The Jai nes couple left the field and did not work the next three
days, the period of their suspension. They returned to work the foll ow ng
Mbonday. Juan Mesa testified that he had not given a warning notice or
suspended any other workers during the entire 1980 season. Mesa admtted that
he had not recommended that Pritchett suspend the Jai neses but had just wanted
themto repack the grapes or quit picking green grapes. That day Mesa had
occasion to tell other workers not to pick green grapes as it was a general
pr obl em

Mesa admtted that the picking of green grapes is a daily
occurrence and that every day piles of green grapes are at the end of every
packi ng table. Mesa changed his account of how many tinmes he called the
Jai neses' attention to the green grapes. At first, it was only twce at 9:30
am (only to Ms. Jaines), and then at 1:30 p.m Later, he clained that he
had been telling themall along ... . and he had to do sonething about it.
Mesa al so changed his account of whether he was present when Pritchett
informed the Jai neses that they were suspended. At first he said he was not

there and | ater on cross-examnati on he admtted he had transl ated the
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conversati on between Pritchett and the Jai neses Mesa testified that
during the picking of the grapes he never had occasion to call Pritchett
about any problemw th the quality of the grapes. A so, during the entire
1980 season as far as Mesa knew, neither Pritchett nor any ot her forenan
or supervi sor ever gave a warning notice to any of the workers because of
the quality of their pick or pack.

b. Anal ysi s and Goncl usi on

As to the suspension of Antonio and Estella Jaines, | nust
deci de whet her Repondent i nposed the three-day suspensi on because Antonio
Jai nes was a shop steward or because of a legitinate busi ness reason.

Jai nes had been the shop steward for his crew and had attended
negotiating sessions in 1979 and 1980. A though he admtted he had not
processed any grievances agai nst Respondent during his tenure, Mesa testified
that both he and Pritchett knew he was the crew s steward. CGonsequently,
Respondent had know edge of Jai nes' union activities.

Respondent clains it had a | egiti nate busi ness reason for
suspendi ng the Jai neses for three days. Juan Mesa, Respondent's quality
control nman, stated that the Jai neses kept on picking green grapes despite his
adnoni tions and that as an ultinate recourse he called Bill Pritchett,
Respondent ' s supervisor, to the fields. He admtted it was Pritchett, not he,
who deci ded on the three-day suspension for them According to Mesa, all he
had in mnd was repacking or a convincing tal k fromSupervisor Pritchett so
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they woul d stop pi cking green grapes. Respondent failed to call Bl

Pritchett to testify, so there is no evidence of why Respondent decided on a

t hree-day suspension rather than a repack or a witten warning notice.
Respondent present ed phot ographs of the green

grapes pi cked by the Jai neses and they indicate that the grapes were too green

to be harvested. There is no doubt that the two tines Mesa tal ked to the

Jai neses about the grapes, they were too green. Neverthel ess, the inportant

question to be answered is why di d Respondent deci de to suspend the Jai neses

for three days for a seemngly mnor offense.

The nost apparent answer to that question is the reason Pritchett
gave to Jaines: "Because you are a steward.” | credit Jai nes when he
testified to that fact. He testified in a straightforward and consi st ent
nmanner. Mreover, Respondent's attorney declined to call Pritchett to testify
and refute Jainmes testinony and failed to nake any claimof his
unavai l abi lity. Gonsequently, | draw a negative inference and concl ude t hat
Pritchett did informJaines that one of the reasons for the suspension was the
fact that Antonio Jai nes was a steward. Mreover, Mesa, in his testinony,
stated that Pritchett never gave the Jai neses any reason ot her than the green
grapes for the suspension, but | discredit Mesa inrespect to this

testi nony. 10

10 The reason | discredit Mesa' s testinony on this point is

because at first he testified he was not present at the conversation between
Pritchett and Jai nes which indicates Misa was reluctant to testify on this
crucial point of whether Pritchett nentioned Jaines being a steward as a
reason for the suspension and therefore his subsequent testinony in this
respect is highly suspect.
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FromPritchett's words "suspension for picking green grapes and for
being a steward," it appears that there was a dual notive for the Jai mes
suspension. According to NLRB and ALRB precedent, if there are dual reasons
for discrimnatory conduct, the test is to determne whether an enpl oyee woul d

have been di scharged, laid off or suspended "but for" union activiti es.gj

In the instant case, there is evidence which shows that "but for"
Jaines being a Seward, he and his wfe woul d not have recei ved a t hree-day
suspension: (1) Juan Mesa, the quality control nman, hinself did not consider
the three-day suspension appropriate; he considered that a repack or a
convincing talk fromB |l Pritchett to the Jai neses woul d have sufficed; (2)
the offense itself was slight; Mesa testified the green grapes were a
recurring problemand that all pickers had picked their share of them he had
spoken only tw ce to the Jai neses about this problem and (3) there had been
no previ ous warni ngs nade to the Jai neses about the quality of their work.

Accordingly, | find that the reason Respondent suspended the
Jai neses for three days rather than neting out a | esser penalty was because of
Antoni o Jaines’ union activities as a steward and as a participant in union
negoti ations, and woul d not have suspended thembut for the said activities.
Theref ore, Respondent violated Section 1153(c) and (a) of the Act by
di scrimnating agai nst the Jai neses because of Antoni o Jai nes’ union

activities.

11. Mrtori Brothers Dstributors v. ALRB (1931) 29 Cal.3d 721,
citing Wight Line, Inc. (1930) 251 NLRB Mb. 130, 10 5 LRRM 1169.




MI. The Suspension of Juan Garcia, Joaquina
Hores de Garcia, Pedro Ramirez
and"" Hva Ranirez.

a. Facts

Juan Garcia, his wfe Joaqui na H ores de
Garcia, Pedro Ramrez and his wfe Hva worked as a harvest
teamat Respondent's during the 1980 harvest season. The
Ram rezes pi cked the grapes, Joaqui ha packed them and Juan
carried themout for packing and at tinmes assisted his wife in
her task. Juan Garcia had worked in the harvest at
Respondent's for four years, and the Ramrezes two years. It
was Joaquina's first year at Respondent's, but she had six
years' experience in picking and packi ng grapes el sewhere.

Juan Garcia had been a nenber of the UWFWfor four
years and had attended negotiation neetings in 1979 and 1980.
In March of 1980, Juan Cervantes, the URWrepresentati ve,
Garcia and sone coworkers net wth Randy Steel e and consul t ed
wth himabout their desire to be assigned the work of cleaning
ut the almond orchards subsequent to the pruning. Garcia and
his coworkers informed Steel e that they had perforned that
particul ar work the year before and thought that they shoul d be
assigned the work again, but Steele declined to conply with
thei r request.

On Tuesday, Novenber 11, the Garcias and Ramrezes
had pi cked and packed 90 boxes before the |unch break. Their
forenan, Jose Medina, S ., had inspected their grapes and found
themto be somewhat dirty, but they were of a good enough
quality to pass inspection. Nevertheless, he went into the
vineyard and remnded the pickers, the Ramrezes, to clean the
grapes. A 1:00 p.m, he inspected the boxes again and found

-23-



that there were a fewrotten grapes mxed in, but he let thempass. A
approxi mately 2:00 p.m, Supervisor Bl Pritchett arrived in his pickup and
drove down the avenue | ooking at the grapes, and he noticed Joaqui na Garci a
packi ng the grapes quickly and not |ooking at them He got out of his pickup,
i nspected the grapes, and told Medina to tell the Garcias and Ramirezes to
start repacking the grapes-. Medina conplied and the teambegan the task of
cl eani ng and repacki ng the grapes. Afewmnutes |ater Randy Seel e arrived
and he and Pritchett conferred for a few mnutes and then inforned the team
that all four were suspended for three days. Medina suggested to the four
that they return the next day to see whet her Respondent woul d | et themgo back
towork wthout mssing a day. ' Garcia testified that they decided not to do
SO since he thought it was a usel ess act. The Ramrezes returned to work on
Saturday, at the termnation of the three-day suspension, while the Garcias
returned on the fol | ow ng Monday.

n cross-examnation, Joe Medina admtted he was surprised by the
severe puni shnent because the usual penalty was to have a teamrepack the
grapes. He affirnmed the fact that although the boxes Pritchett had i nspected
at the Garcias’ table had a sufficient nunber of rotten grapes so they woul d
not pass inspection. Grcia confirned Medina' s testinony about the penalty,
and in fact stated that he had never known or heard of a worker suspended due
to the picking and packi ng of substandard grapes. He added that no one had

ever conpl ai ned to
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thembefore about the quality of their work. Garcia filed a charge wth the
ALRB claimng that the actual reason for the suspension was his uni on
activities. He nentioned to Medina that there was going to be a hearing on
his charge. Mdinareplied that it was all right wth himthat Garcia had
filed the charge and there was no reason for him Mdina, to take sides. b.

Anal ysi s and Goncl usi on

In respect to the suspension of Juan Garcia, his wfe
Joaqui na and the Ramrezes, | nust deci de whet her Respondent inposed the
t hree-day suspensi on because of Juan Garcia s union activities or because
of a legitinate busi ness reason.

Juan Garcia had been a nenber of the UWFWfor four years, attended
negotiating neetings and participated in the neeting wth Seel e when he and
his coworkers", and their UFWrepresentative, requested in vain a work
assignnent. It is clear, and | find that Respondent had know edge of Garcia' s
participation in union activities.

Respondent clains it had a | egiti nate busi ness reason for
suspendi ng the Garcias and the Ramrezes for three days. Jose Medina, & .,
Respondent's quality control man, testified that Suprevisor Bill Pritchett had
noti ced that the Garcias were packing dirty grapes and instructed themto
repack the boxes. Later, after conferring wth Randy Steel e, Respondent's
general nanager, Pritchett, suspended the entire four-person crewfor three

days. Respondent failed to call either B Il Pritchett or
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Randy Steele to testify so there is no evidence as to why Respondent
deci ded on a three-day suspension rather than Pritchett's initial
penal ty of repacki ng the boxes.

It was Respondent's custonary practice to conpel a crew whi ch
packed substandard grapes to repack the boxes contai ning the substandard
grapes. In the instant case, Jose Medina, ., Respondent’'s w tness, stated
that he considered the three-day suspension excessive for such an infraction
and was surprised then Seele and Pritchett suspended the quartet for three
days. In fact, he was so surprised that he suggested to the four that they
return the next day and check wth the office to see whether the three-day
suspension was still in effect. Prior to the suspension, there had been no
criticismof the quartet's quality of work. So there exists convincing
evidence that the severity of the penalty far exceeded the degree of the
I nfraction.

Respondent has offered no expl anation for this incongruity.
Respondent ' s counsel declined to call Pritchett and Seele, who coul d supply
information along these lines, to testify and nade no cl ai mabout their
unavail abi lity. Gonsequently, | draw a negative inference that there is no
expl anation of a legitinate business reason for the application of a nore
severe penalty in a situation where a nuch | esser penalty was appropri ate.
The only explanation left is that Respondent decided to increase the degree of

the penalty
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because of Juan Garcia' s active participation in union activities.

This conclusion is supported by the fact that when Randy
Seele, the one individual anong Respondent's personnel who had first-hand
know edge of the full extent of Garcia s union activities, as he had been
present when Garcia and co-wor kers conpl ai ned about work assi gnnents and
when Garcia attended negotiating neetings, nade his appearance at the
scene of the infraction herein, the penalty was increased fromrepacki ng
to a three-day suspension. The only logical conclusionis that Seele
decided that due to Garcia' s prior union activities, the three-day
suspensi on woul d be nore fitting than just a repack.

Accordingly, | find that Respondent, through its general manager,
Randy Seele, and its supervi sor, Il Pritchett, suspended Juan Garcia and
the three other nenbers of his crew because of Garcia's union activities and
therefore violated Section 1153(c) and (a) of the Act.

MIl. A leged D scrimnatory Suspensi on of

Her nenegi | do Mel endez, Antoni a Hernandez Moral es
and Teresa Real <ol .

A Facts

Her nenegi | do Mel endez had wor ked for Respondent for five
years as a year-round enpl oyee begi hning in January or February in the pruning
and ending i n Novenber in the harvest. He had been a dues-payi ng nenber of the

UFWfor 16 years and al ways wore a UFWbutton at work.
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In the 1980 harvest season in Arvin he worked as

a packer in Gew#64 and for twenty days had attached to the
roof of his table alarge sign wth a nessage whi ch read
"Sgn the Gontract and Wges Denanded $4.50 an Hour, $.30 a Box." As
previously nentioned, after extended negotiations, Respondent had refused
to sign the contract on August 1, claimng the clause on contracti ng-out
unit work was anbi guous.

h the norni ng of August 20, Mel endez arrived at
work and, as usual, attached this same sign to the roof of
the table at which he was packing. ¥ A approximately 7:30 a.m,
Dougl as McDonal d, supervi sor, drove up in his pickup and parked in front-
of Melendez table. He got out and inspected sone of the boxes Ml endez
had packed and found that they were in inferior condition. He summoned
| da Tabi eros, the crew foreperson, and in her presence told Ml endez his
grapes were substandard and he should try to inprove their quality, and he
agreed. About 45 mnutes to an hour later, MDonald returned to inspect
Mel endez' boxes and found the quality of the grapes had not inproved much.
MDonal d tol d Mel endez that everyone el se was doi ng a good job and asked
hi mwhey he couldn't. Ml endez replied that he was trying, and MDonal d

left to inspect other tables.

12, The sign was nade of white butcher paper about 30 inches
by 20 inches with large black letters and nunbers.

13. There was conflicting testinony about whet her there was a sign
on Mel endez' table the day he was suspended. | find that he actual |y had
posted one that norning and it was on di spl ay when he recei ved t he suspensi on
notice. | discredit Bazaldua s testinony that she did not see the sign that
day. She was not very sure whet her she had seen signs before or after that
day, so |l find it hard to believe why she woul d be so sure she saw one t hat

day. | do not think she consciously lied about the sign but I do not trust
her nenory. | credit Ml endez' testinony that he posted the sign that
norning. | also credit Lydia Rodriguez testinony that confirned that fact.

See footnote 28 for further discussion about Rodriguez' credibility.
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Afewmnutes | ater a governnent inspector gave MDonal d the nunber
of one of the crews whose grapes woul d not pass inspection. The nunber
corresponded to Ml endez’ crew MDonal d, Tabieros and the inspector went to
Mel endez’ table. The inspector explained the defects to Ml endez. MDonal d,
who is bilingual, translated. MDonal d i nforned Mel endez and the other two
crew nenbers that they were suspended for three days. MDonald tried to
deliver to Melendez a witten disciplinary notice, but Ml endez refused to
accept it and told MDonald that he was going to quit. Ml endez and the ot her

two crew nenbers left the field. ¥ Qiadal upe Bazal dua, a picker

wth the crewnext to Ml endez, testified that she went over and | ooked at
sone of the boxes Ml endez had packed and the grapes were rotten. Estela
Rangel , a, forner nenber of the Melendez crew testified that Ml endez was
al ways pressuring her to concentrate on quantity not quality of the picking of
grapes. MDonald testified that he had given Mel endez two oral warni ngs about
inferior grapes previous to that day.

On Friday, August 22, Melendez returned to the crewto pick up his
check and he conversed with MDonal d. He asked McDonal d whet her he had
suspended hi mbecause of his union activities or because in reality the grapes

were no good.

14. Lydia Rodriguez, a fell ow crew nenber, who al so displ ayed a
simlar sign on the roof of her packing table, testified that she noticed -
that MDonal d had suspended Mel endez and his crew for three days and t hought
the real reason was because he had the sign on the roof of his table. She
took her sign down i mmedi at el y because she was afraid MDonald mght retaliate
agai nst her for the sane reason.
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MDonal d | aughed and replied, "Ckay, okay, uncle you Il always have your
job here.” The fol | ow ng- Monday, Mel endez and the ot her two crew nenbers
returned to work, during the renai nder of the season Mel endez and hi s
crew pi cked and packed quality grapes and MDonal d testified that he had
no further cause to reprinmand Ml endez in this respect.

b. Analysis and Goncl usi on

In respect to the suspension of Hernenegi|l do Mel endez and his crew
| nust deci de whet her Respondent inposed the three-day suspensi on because
Mel endez had participated in union activities or because of a legitinate
busi ness reason.

Mel endez had been a nenber of the UWFWfor 15 years and al ways wore
a UFWbutton at work. Since the first of August he had been displ ayi ng a sign
at his packing table which called for the signing of the UFWcontract and a
raise in pay. QGonsequently, Respondent had know edge of Ml endez support of
the UFWand his participation in union activity.

Respondent contends that Mel endez and his three fel |l ow crew
nenber s were suspended because they had pi cked and packed grapes that were
of such inferior quality that they could not pass inspection of the US
Department of Agriculture and furthernore, Respondent had warned Mel endez
tw ce before about his subpar work inthis respect. | find nerit in
Respondent ' s cont enti on.

There was credi bl e evidence that Ml endez' grapes were of an

inferior quality. An inpartial observer, the
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inspector fromthe US Departnent of Agriculture, so determned. Mreover,
MDonal d credibly testified that it was the inspector who called his attention
to the inferior grapes bei ng packed at Ml endez' table that were the subject
of the inspector's citation. MDonald credibly testified that he had warned
Mel endez tw ce before about the condition of the grapes which fact was
corroborated by his witing on the suspension notice to the same effect.®

In viewof the foregoing, | find that Respondent suspended Ml endez
and his crewfor a legitinate business reason and that General Counsel has
failed to prove that the suspensions were based on or related to Ml endez'
uni on activities.

Accordingly, | recoomend that this allegation be

di sm ssed.

IX Aleged Rfusal to Rehire Mack Myjia
a. Facts

Mack Mejia has worked for Respondent in clippi ngsi®

in January and February and in harvesting August’  through

Novenber for seven years. Mgjia did not work the | ast week of the 1979
harvest season, as he requested and was granted a | eave of absence to

assi st a relative whose house had been destroyed by fire.

15, | find that MDonald was a credible wtness. He testified in
a consci entious nanner and had a good nenory for details

16. PHanting of cuttings fromgrapevines to start new
pl ant s.

17. Mjia testified that he only worked the Del ano harvest

season, August to Novenber. He never worked the Arvin harvest (July)
except for one year, sone tine back.
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Mejia returned to work for Respondent in the first part of 1980 to
work in clippings. In February, Rosa Jaurequi, the foreperson of Mgjia' s
crew, contacted himand offered hi mpruni ng work but he expl ai ned to her that
he al ready was working for Respondent at that tine in clippings and therefore
coul d not accept the pruning assignnent. Mejia finished out the clippings
season.

Mejia and Jaurequi both testified at the hearing and gave
versions of facts wth significant variations.

Myjia s versionis the followng: Myjia expected a call from
Respondent in early July to informhimwhen to report to work for the Del ano
harvest. In the |ast week of July, not hearing fromRespondent, he attenpted
to tel ephone David Vandergrift, a personnel officer, but could not nake
contact wth himuntil the follow ng week. n that occasion, Mjia asked
Vandergrift why Respondent had not called hi mfor the harvest work.
Vandergrift explai ned that Respondent had cal |l ed himbut that he woul d check
wth the foreman of Mjjia s crewand find out the situation. S nce
Vandergrift failed to call himback in the next few days, Mgjia attenpted to
t el ephone hi mbut was unsuccessful for a period of a week. Wen Mgjia finally
tal ked to Vandergrift, the latter informed hi mthat Respondent's records
i ndi cated that Respondent had called himto report to work in July for the
harvest season. Neverthel ess, Vandergrift said, he woul d see whet her there

was roomin Jaurequi's crewfor Mgia and told Mgjia he would contact him
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soon. Mejia waited sone days nore wthout word fromVandergrift and
then went to the UPNVto discuss the natter and eventually filed a
charge wth the ALRB.

In 1979 Mgjia and his foreperson, Rosa Jaurequi, discussed the UFW
on several occasions, and she expressed her opposition to the union because
according to her it pronoted trouble. Myjia replied that forepersons thought
that way because w thout the union, forepersons could do anything they wanted
wth the workers. The mgjority of the nenbers of Mjia s crewfavored the
union. Mjia attended only one negotiation session, in My 1979. He was
present wth approxi nately 30 other enpl oyees of Respondent. In 1976 or 1977,
Mejia had a conversation wth one of Juarequi's predecessors, Pura Mntenayor,
Mej i a expl ained the benefits of a UFWcontract and Montenayor vehenent!ly
criticized the union. Myjia admtted that ever since he voiced these pro- UFW
sentinents to his foreperson he had not received any discrimnatory treatnent.

Rosa Jaurequi's version is the followng: Juarequi becane
foreperson of O ew £51 during the 1979 Del ano harvest. She deni ed ever
havi ng conversation wth Mgjia or any other nenber of the crewin 1979
about her feelings toward the UFW

In January 1980, Juarequi tel ephoned Mgjia and of fered hi mwork
W th Respondent in pruning but he explained that he coul d not accept the
wor k because he was currently working for Respondent in clippings.

Juarequi tel ephoned himagain in May and offered himwork in the

prehar vest and
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he rejected the job offer and told her he was working el sewhere. She
recorded on a seniority list she was using to call up workers that Myjia
was working as a "supervisor in Dnuba and had so notified her." O July
3, Jaurequi tel ephoned Mgjia and offered hima job for the harvest (Arvin
& el ano), and he hold her that he would not work for the conpany and
woul d talk to the office, so she narked "quit" next to his nane on the
seniority list fromwhich she was calling.

Later David Vandergrift asked her whether she had called Myjia
and she inforned himthat she had done so. Sone tine afterwards, Denise
Briceno in the personnel office asked

her the sane question and she once again answered in the

affirmative. %

Mejia had participated in union activities to sone extent. He was
a nenber of the UFWand had attended one negotiation session. He testified
that in 1976 or 1977 he had had an argunent wth his foreperson, Pura
Mont emayor, in which he prai sed the UFWand she criticized it. He also
clained that he had had a simlar argument with his foreperson, Rosa Jaurequi,
during the 1979 harvest season. However, there is no evidence that he was

treated in a discrimnatory nanner foll ow ng these incidents.

18. | credit Rosa Jaurequi's testinony regardi ng her
communi cations wth Myjia about work assignnents. She testified in a sincere
and cooperative manner and her testinony was confirned by Respondent's
busi ness recor ds.
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General ounsel argues that because Mgjia was active in the UAWand
had an argurment about the UPWw th Rosa Jaurequi that Respondent refused to
recall himfor the Del ano grape harvest. However, Respondent has present ed
evi dence which indicates it harbored no ill feelings toward Mgjia due to any
al l eged expression by himof his support for the UFWto Rosa Jaurequi. First
of all, inJanuary, it recalled Mjia to work in the clippings. Then later,
Respondent through this same foreperson, Jaurequi, nade two offers of work,
one in pruning and one in the preharvest. |f Respondent harbored any ani nus
against Mgjia, it certainly would not have nade two job offers to himfor
enpl oynent in which he had no seniority. Thus, during the nonths precedi ng

the alleged discrimnatory refusal to rehire in July for the Del ano
t

harvest, Respondent nade overtures to the alleged di scri mnatee which goes a
long way to dispel any inference that it mght have felt sone aninosity toward
hi m because of his all eged out spoken support of the UFW

As to Respondent's conduct in respect to the alleged rehire of
Mejia for the 1980 Del ano harvest, Jaurequi testified she tel ephoned him but
Mej i a deni ed recei ving any such tel ephone call. Nevertheless, Mjia' s
testinony regarding Vandergrift's reactions to his tel ephone calls to Jaurequi
support her version of the facts. Jaurequi testified that after she
tel ephoned Mgjia s hone and recei ved a negative response fromhim Vandergrift

asked her whet her she had t el ephoned
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Mgjia and she told himshe had. Mjiatestified that after he told
Vandergrift that no one fromRespondent's had contacted hi mregarding the
Del ano harvest, Vandergrift later communi cated with himthat Respondent's
records showed he had been contacted in July for the harvest work but had not
reported in. It is true that Vandergrift told himthat he woul d check to see
whet her there was an opening in Jaurequi's crew and woul d contact hi magain
and then failed to do so. Vandergrift was not called to testify. However, no
I nference can be nade fromVandergrift's conduct that the reason for not
contacting Mgjia again was because of aninus due to Mgjia' s alleged union
activities.

Because of the foregoing, | find that General
Qounsel failed to prove by a preponderance of the evidence that Respondent
failed or refused to rehice Mack Mgjia because of his union activities.
Accordingly, | recoomend that this allegation be di smssed.

X The Aleged O scrimnatory O scharges of Bernice H ores,
Antoni 0 Gnzal ez and Sergi o Gnzal ez.

a. Facts

Bernice Hores, Antonio Gnzal ez and Sergi o Gnzal ez went to work in
Arvin the | ast week of August 1980 for a | abor contractor nanmed G| berto
Renteria. Respondent had retained Renteria to enpl oy and supervi se workers of

t 9

Respondent' s w ne grape harves Renteria testified that Lal o Salinas was

a foreman in charge of the gondol a pi cking crews during the

19. | find Glberto Renteria to be a | abor contractor as defined
by Section 1682 of the Labor Code based on his credible testinony and his
payrol | records which were admtted into evi dence.
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1980 harvest in Arvin &

The three enpl oyees forned a work group under the supervision of
foreman Salinas in which Hores and Antoni o Gnzal ez pi cked grapes and
Sergio Gnzal ez drove a tractor which pull ed a gondol a i n whi ch the grapes
were transported to the edge of the fields. The three harvest workers
worked five days the first week from6:00 am to 3:00 p.m every day, and
they encountered no probl ens with Salinas.

Curing the Monday norning of the second week, Flores went to
Salinas' pickup for a drink of water and not finding any gl asses queri ed
Salinas about it. Salinas told her to look inthe front seat. She conplied
but could not find any. She reported this fact to Salinas who nade no coment
or gesture but just turned and wal ked anay fromher. Later, Hores had so
much thirst that she drank the water at the pickup cupping the water to her
nout h wi th her hand.

Later that day Hores, while working cl ose behind her fellow
wor kers, Antoni o and Sergio Gonzal ez, conpl ained to Salinas about the fact
that there was no restroomin the field. Salinas shrugged and wal ked away
W thout answering. That day Salinas changed the work | ocations of these three

enpl oyees thrice. A one of the other |ocations, Hores agai n asked

Salinas for wvater? and this tine he told her to acconpany

20. | find that Lalo Salinas was a supervisor as defined by
section 1140.4(j) of the Act.

21. She testified that she asked Salinas for water on that
occasion for herself and the two Gonzal ezes since none of themhad any water.
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himin his pickup to where there was sone water, but she turned down this
offer. Hores testified that Salinas sent her and the two Gonzal ezes to
areas where the picking was bad and sent other workers to where the grapes
wer e good.

The follow ng day the three harvest workers arrived in the
field at 5:10 a.m and noticed that Salinas had assi gned anot her worker to
drive the tractor that Sergio Gonzal ez had driven the day before. The
|atter asked Salinas the reason he had assigned the tractor to soneone
else. Salinas declined to answer, but rather got into his pi ckup and
drove anay. Hores testified that she had not seen the newtractor driver
or the other enpl oyees working wth hi mbefore that norning,

Hores and the two Gnzal ezes left the field and returned hone.
The next day the three workers, returned to the fields at 4:50 aam Salinas
put the three back to work and assigned Sergio Gnzal ez to drive the sane
tractor again. An hour later, Salinas cane over to Sergio nzal ez and
instructed himto turn over the tractor to the worker who had driven the
tractor the previous day, and Sergio Gnzal ez conplied. Salinas
i nformed Gonzal ez he was followng the orders of the rancher.
Flores and the two Gonzal ezes went and asked the rancher?
through an interpreter, Jorge Benavides, whether it was true he had gi ven
orders to Salinas to fire them The rancher answered that he had not
taken their jobs away, and they could continue to work. Salinas arrived

on the scene by this

22. There was no evidence to indicate that the rancher was anyone
inauthority either in respect to Renteria s crews or Respondent’'s own
agricultural operations. It appears fromthe evidence that he was the owner
of the land where Renteria as a | abor contractor was harvesting w ne grapes
for Respondent.
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tine. The rancher then told Salinas that it was up to himto deci de
whet her the enpl oyees shoul d conti nue wor ki ng.

Salinas still failed to assign a tractor to them and so they
appr oached hi mand expl ai ned that they were unabl e to work unl ess he assi gned
thema tractor. Salinas shrugged and wal ked away. The three workers then
left the fields for hone. 2

b. Analysis and Concl usi on

General ounsel contends that Respondent |aid off Bernice Hores,
Antoni o Gnzal ez and Sergi o Gonzal ez because of Hores protected concerted
activities in protesting about working conditions at Respondent's Arvin
fields.

The Board in Lawence Scarrone, 7 ALRB No. 13 (1981), held that the

sane criteria used in deciding section 1153(c) discrimnation cases, involving

di scrimnation based on enpl oyees' union activities should be used in decidi ng

section 1153(a) cases based on enpl oyees' protected concerted activities.

Accordingly, General (ounsel nust prove by a preponderance of the evidence
that the enpl oyer knew, or at |east believed, that the enpl oyee(s) had engaged

in protected concerted activity and di scharged or ot herw se di scrimnated

agai nst the enpl oyee(s) for that reason.? In applying these

~23. | credit Bernice Hores’ uncontroverted testinony. She
testified in a straightforward manner and had a good nenory for details.

24. Jackson Perkins Rose o. (1979) 5 ALRB No. 20.
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criteria to determne the reason for the enployer's discrimnatory action, the
Board in Scarrone al so took into account the timng o. the discrimnatory
action and the enpl oyer's expl anation of its conduct.

In Shelly & Anderson Furniture Mg. G. v. NL. RB (9th dr. 1974)

497 F. 2d 1200, the court described the el enents of protected concerted
activity as follows: (1) a work-related conplaint; (2) which furthers a
common interest; (3) a specific renedy is sought; and (4) no illegal or
| nproper nethod utilized.

It is clear fromthe record that Bernice Hores engaged i n
protected concerted activities when she protested to Salinas about
hygi eni ¢ wor ki ng condi ti ons affecting her and her two coworkers, the two
(Gonzal ezes, i.e., the unavailability of water and restroons on the job
site,®? and requested a renedy that these two itens be supplied forthwith.
The nethod used, i.e., consulting wth the foreman, was neither illegal
nor ot herw se i nproper.

It is evident that Respondent knew about her
protected activity since she spoke to the | abor contractor's forenan,
Salinas, who was in effect Respondent's forenman, and his know edge as a
foreman is inputed to Respondent.

The factor of timng infers an inproper notive on the part of
Respondent si nce the assi gnnent of picking bad grapes and the constructive
| ayof f of the three enpl oyees occurred i medi ately after Hores protested

about the water

25. The Board in Foster Poultry Farns, 6 ALRB Nb. 15, and Mranda
MishroomFarns, Inc., 6 ALRB Nb. 22, held that an indivi dual enpl oyee's
actions are protected and concerted in nature if they relate to natters of
muitual concern to all affected enpl oyees. In the case herein, the
avai lability of water and restroomfacilities inthe fields is clearly a
natter of nutual concern to the affected enpl oyees.
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and the restroons» Hores protested to foreman Sal i nas on Monday/ and

| ater the sane day, he sent her and the two Ginzal ezes to an area where
the grapes were of an inferior quality. The follow ng day, Tuesday,
Salinas permtted themto work only an hour or two and then constructively
laid themoff for the day. n Vednesday, he once again allowed themto
start work and then constructively di scharged themby reassigning their
work to sone new workers.

So, .onthe third day after the protest about working conditions,
Slinas in effect discharged the three alleged di scri mnatees w thout any
explanation for his action. A the hearing, Respondent offered no evi dence to
refute the testinony of Bernice Flores and no expl anation of its notive in
di schargi ng the three enpl oyees.

As General Gounsel has proved a prima facie case, and as Respondent
has of fered no evidence or explanation as to the |ayoffs or the discharges, |
infer that it did not have a | egitinate busi ness reason or any ot her non-
discimnatory reason to lay off and later termnate the three enpl oyees.
Accordingly, | find that Respondent violated Section 1153(a) by di scri mna-
torily laying off and di schargi ng enpl oyees Berni ce Fl ores, Antonio Gonzal ez

and Sergi o Gnzal ez because of Bernice Fores protected concerted activities.
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X. Aleged Dscrimnatory D scharge of Oew $64 Because
of Their Concerted Activities and Support of the UFW

a. Facts

The crew nenbers of Qew #64 custonarily worked the Arvin grape
harvest season and then woul d be transferred to the Del ano
harvest operations on the first day of the harvest in that area.? In
1980, |da Tabieros was the foreperson for G ew #64, havi ng assuned t hat
posi tion during the 1979 season.

At the begi nning of the 1980 harvest season in Arvin, the crew
nenbers jointly conpl ained to Tabi eros about the shears, the drinking water,
and the lack of toilet paper in the restroons. They al so asked her for higher
wages ($4.50 an hour) and an hour's pay to conpensate themfor the travel tine
between Arvin and Del ano once the harvest noved to the latter area. The crew
nenbers continued to bring the aforesaid conplaints to Tabiero's attention,
and she invariably disclained any responsibility for the working conditions
and arranged neetings between her supervisor, Douglas MDonal d, and the crew
nenbers. At the neetings, MDonal d s invariabl e response to the enpl oyees'
conplaint was that he did only what he was told to do. During the tine just
precedi ng the nove to Arvin, the crew nenbers net on two or three occasi ons
wth MDonal d and repeated their denand wth respect to the conpensation for

travel tine between Arvin and Del ano.

26. The unrefuted testinony of Lydia Rodriguez establishes that
ever since she worked for Respondent (1977, 1973 and 1979) Qew #64 had
wor ked both the Arvin and Del ano grape harvest.



Four days before the harvest ended at Arvin, the crewnet wth
MDonald in the norning at the request of the crew The entire crew was
present and repeated their often-expressed grievances, including their request
for travel -tine conpensation. MDonald replied that he would relay their
reguests on to Martin Jell oci ch.

h Septenber 11, the last day of the Arvin harvest, Tabieros
instructed the crewto speed up the picking so they would finish up at Arvin
and be ready Mvonday to nove onto Del ano. The crew worked six hours that day
and at quitting tine Tabieros told themthat on Monday she woul d notify them
where in Delano they woul d start picking. Having not heard fromher over the
weekend, Lydi a Rodriguez tel ephoned Tabi eros Monday norning and the latter
told Rodriguez that she had been unable to contact the forenan, and that if
she heard anything, she would call the workers. During the rest of Septenber,
various nenbers of rew £64 called Tabieros three to four tinmes a week
i nqui ri ng about when they woul d be called to work in Delano. She al ways
replied that she had been unabl e to contact the bosses.

Tabi eros arranged for a neeting between Dougl as McDonal d and the crew
nenbers at 8:00 a.m at Respondent’'s office in Arvin on Cctober 1. Wen the
crew nenbers arrived at the office, MDonal d took Tabi eros into another room
and conversed wth her for 30 to 45 mnutes. As they exited, the enpl oyees
observed that Tabi eros had been crying since there were tears in her eyes.
Everyone went outside, and MDonal d inforned the crew that superintendent
Martin (Jellocich) did not want themover at the Del ano ranch because they

gave too nany problens to Respondent. MDonal d added that he was
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not a boss over in Delano so if they wanted to know the truth they shoul d go
to Del ano and speak to Martin Jellocich or Randy S eel e.

The crew nenbers left Arvin and arrived at Respondent's Del ano
office at approxinately 11: 00 a.m They entered the office and Tabi eros tol d
the receptionist that they wanted to talk to Jellocich and Seele. The
receptioni st and a secretary replied that they did not know where the nen
were. Sone of the crew nenbers requested themto contact Jell ocich and
Seele, but they declined to do so. The crewwaited in the recepti on room
until about noon tine when the receptioni st and the secretary inforned them
that they had to | eave because they were going to close the office doors at

12: 00 noon.2” During the tine the crewwas waiting, neither the

receptioni st nor the secretary attenpted to contact either of the two
supervi sors by the two-way radi o equi pment that was available in the office.
Al of Respondent's pickups are equi pped wth such equi pnent so Jel | oci ch and
S eel e coul d have been contacted by office personnel .

After the office was closed, the crewleft and went to the ALRB
office to file a charge. The Del ano grape harvest ended during the first days

of Novenber, and Qrew £64 was never recalled to work there. &

27. Lydia Rodriguez testified that she had gone to Respondent's
office in 1979 and 1980 to pick up her paycheck and each tine the office was
open at noonti ne.

28. M findings of fact regarding Gew f(34 and these incidents are
based on Lydi a Rodriguez uncontroverted testinony as Respondent never
presented any evidence in respect to this allegation. Rodriguez was an
| npressive wtness who testified in a

(Footnote 23 continued ----)



b. Analysis and Goncl usi on

General ounsel contends that Respondent refused to transfer G ew #64
to the Del ano harvest operation because the crew engaged in union activities
by jointly protesting about various working conditions (e.g. the drinking
water, lack of restroons, clippers (shears)), and denandi ng hi gher wages and

Arvin-to-Del ano travel tine conpensation.

(Footnote 28 conti nued—)

straightforward manner and had a good nmenory for details. Douglas MDonal d,
who testified for Respondent regardi ng the suspension of Hernenegil do

Mel endez, was never called upon by Respondent to controvert any of Lydia
Rodriguez’ testinony. |In Respondent's post-hearing brief, Respondent’'s only
defense to this allegation regarding Gew No. 64 is the unreliability of Lydia
Rodriguez testinony. Respondent argues that all of Rodriguez' testinony in
regard to the all eged discrimnation agai nst G ew 64 shoul d be di scarded
because Estela Rangel 's testinony in regard to Rodriguez' all eged renorse
about testifying for Mel endez casts serious doubts about her veracity.

| discount Rangel's testinony about Rodriguez sayi ng she was not
sure whet her Mel endez had a sign posted on his packing tabl e the day MDonal d
suspended him (In her testinony, Rodriguez testified wthout qualifications
that Mel endez i ndeed had a sign posted on the day in question.)

FHrst of all, Rangel does not get al ong wth Ml endez and, because
of that fact, sought and secured a transfer fromhis crew Secondly, in her
testinony it appears Rangel was arguing with Rodriguez, just after the latter
had a heat ed di scussion wth Ml endez about a personal natter, and was trying
to convince her that she was not sure whether she had seen a sign or not.
About the only comment by Rodriguez that appears to be solely Rodriguez' was
her saying that she had reservations about testifying for M endez because he
was not good. Furthernore, Rangel's whol e approach to eliciting from
Rodri guez comments that woul d be danagi ng to Mel endez case indicates her bias
agai nst Mel endez.

Because of the aforenentioned reasons, | discount Rangel's testinony
about Rodriguez recanting her testinony in favor of Mel endez and reiterate ny
eval uation of Rodriguez as a reliable wtness who gave conpl etely credi bl e
testinony as to both the Ml endez affair and the all eged di scrimnation
agai nst Gew #64.
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It is clear fromthe record that the entire crew participated in
the concerted protests, and that Respondent had know edge of said
activities derived fromthe nunerous neetings between the crew nenbers and
f oreper son Tabi eros and supervi sor Dougl as McDonal d.

The timng of the crews' protests in August and the denial of Del ano
harvest work immedi ately afterwards in Septenber, supports an, inference that
Respondent did so because of the crews' protected activities during the Arvin
har vest .

At the hearing, Respondent presented no evi dence or
explaination as to the reason for its refusal to call or assign Gew #64 to
work in the Del ano harvest as it had custonarily done in previous years.

General ounsel has presented a very strong prina faci e case and
Respondent has offered no evidence in refutation thereof. Accordingly, | find
that General Qounsel has proven by a preponderance of the evidence that
Respondent deni ed the nenbers of Gew #64 work in the Del ano grape harvest
because of their protected concerted activities, and | concl ude that
Respondent has thereby viol ated Section 1153(a) of the Act. | find, however,
that the record does not establish that Respondent violated Section 1153(c) of

the Act, as the enpl oyees activity does not appear to be a formof union

activity. XIl. Aleged Rfusal to Rehire Manuel Galindo as a Snanper.

a. Facts

Manuel Gal i ndo had worked for Respondent since 1975 as a year-round

enpl oyee begi nning in January or February of each year
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w th pruni ng and endi ng each Novenber w th swanping for the harvest. He was
the assistant union steward in the swanpi ng crew and as such had attended four
negoti ation neetings. However he had never processed a grievance. He has
been a nenber of the UFWever since Respondent and the UFWfirst signed a
contract in 1973.

Gl i ndo began the 1980 harvest season in Del ano in August as a
swanper. However, inthe latter part of Qctober, when the truck to which he
was assi gned becane unoperabl e, crew forenan Leon Mendez, assigned himto work
as a picker. Mndez testified that he was forced to nake that assi gnnent
because the truck Galindo was working on was not in running order, and there
were no other trucks available. Glindo spoke to two supervisors, Luciano
Gnez and Mke Gnzal ez, about transferring hi mback pernanently to swanpi ng,
but both told himthey could do nothing about it. O Novenber 4, Gonzal ez
assigned himto work as a swanper for one day with Antonio Davila, in place of
anot her swanper who had been suspended. The next day, Galindo went back to
pi cking and was not thereafter assigned to swanping during the rest of the
har vest season.

Curing the harvest season, Galindo observed four workers, who had
| ess seniority than he, working on Tex-Cal trucks as swanpers while he was
pi cking. These were Al fredo Rodriguez, Arturo Saucedo and two swanpers
enpl oyed by Brooki ngs, a subcontractor to Respondent. However, Respondent had
assi gned Rodriguez to swanpi ng work pursuant to the terns of an ALRB
settl enent agreenent.

b. Analysis and Goncl usi on

General (ounsel contends that Respondent refused to rehire Manuel

@Gl i ndo as a swanper because of his support for and acti vi-
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ties on behal f of the UFW

Reviewng the record as a whole, it is difficult to infer that
Respondent sel ected Galindo fromall the other swanpers and deci ded to
deny hi mswanpi ng work because of hi s union synpat hi es.

First of all, he was not particularly that active a UFWadherent .
He was a second steward, but he had never processed a grievance agai nst
Respondent and the extend of his union activities was attendi ng four
negoti ation neetings over a period of four nonths endi ng on August 1.

Secondl y, al though Respondent did not provide himwth his
preference in respect to work, swanping, it did keep himfully enpl oyed as
a picker and did assign himwork as a swanper on the one day when an
openi ng occur r ed.

It is true Respondent assigned Arturo Saucedo, who had I ess *
swanpi ng seniority than Gilindo, and two new swanpers (from Brooki ns Trucki ng)
to work swanpi ng on Respondent's trucks. However, | ascribe this to a defect
inarather informal seniority systemrather than a desire on the part of
Respondent to retaliate agai nst Gali ndo because of his uni on nenbership or
union activities. The record does not establish any causal connection between
his union activities and the | ess desirabl e work assignnent he recei ved.

Accordingly, |I find that General Gounsel has failed to prove by a
preponder ance of the evidence that Respondent failed or refused to reassign
Manuel Galindo to swanpi ng work because of his union activities, and |
recommend that the 1153(c) allegation as to Galindo be di smssed.

Respondent's failure to reassign Galindo to swanpi ng work



is discussed infra wth respect to the 1153(e) all egati on that Respondent
i nproperly subcontracted out swanpi ng bargai ning unit work to Brookins

Trucking. XII1. Aleged Dscrimnatory D scharge of John Rodri quez

A Facts

John G Rodriguez had worked 8 years for Respondent as a year-round
enpl oyee begi nning in March of every year (after the prunni ng season) and
endi ng each Novenber wth swanping for the harvest.

In the 1980 season, he was assigned to Leon Mendez' crew of swanpers
and drove a truck transporting enpty boxes to the fields and packed boxes to
the cold storage facilities nearby. 1 Novenber 4, 1980, at approxi nately
7:00 a.m he drove his truck, loaded wth enpty boxes, past another truck,
driven by coworker A ex Sanchez. As he pulled over in front of the other
truck, after passing it, the rear fender of his truck collided wth the front
fender of the other truck. Sanchez, in the belief that Rodriguez' naneuver
was intentional, retaliated by pursuing the Rodriguez truck and forcing it off
the road. Rodriguez brought his truck to a halt and the engine stalled. As
the truck's starter was defective, Rodriguez was unable to restart the engine.
Meanwhi | e, Sanchez continued on his way in the other truck.

Rodriguez informed other fellowtruck drivers of his plight, and 30
mnutes |later Leon Mendez arrived and Rodriguez explained to hint what had
occurred. Soon afterwards, Al ex Sanchez and his fel |l ow swanper, Antonio
Cavila, arrived. Rodriguez was very angry at Sanchez and shout ed sone

epithets at him A few mnutes
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later, Randy Steel s arrived and Mendez i nforned hi mwhat had happened and
Geele called Rodriguez and Ganchez a coupl e of asses and told themthey were
suspended for three days. Rodriguez retorted that there was no need to
suspend anyone, that it was not his fault, and besides, the truck needed a
occur steel than rear-vision mrror on the right side so those kinds of
accidents woul d not informed the two truck drivers that they were suspended
for five days Rodriguez challenged Seele to a fight, and Seel e decl i ned
and cal |l ed Rodriguez an ass. Seele then told Rodriguez that he had been
fired. Rodriguez inforned Seele that he would report the natter to the ALRB
and the union, and Seele replied that if Rodriguez did so that he (Seel e
would fight it. Then Seele told Luciano Gnzal ez, a supervisor, to drive
Rodriguez off the premses in his pickup truck.

Later that day, Rodriguez went' to the ALRB office in Delano to file
a charge, but was advised there to return to Respondent's and request his job
back. Three days |ater, Rodriguez returned to Respondent's office, picked up
hi s paycheck, and spoke wth Steele. H2 told Seele that he had not initiated
action wth the ALRB yet and would like to receive his job back. Seele
replied that there were no exceptions and that he, Seele, knewthat the truck
accident was not Rodriguez’ fault, but that the latter's conduct three days'
previous was uncalled for and that right away Rodri guez had wanted to go and
file charges wth the ALRB and the union. Seels thanked Rodriguez for his
interest in continuing to work for Respondent and, in parting, told Rodriguez
to tell the UFWhead organi zer in the area, Ben Maddux, that he, Maddux, was a

son-of -a-bitch, etc.
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S eel e used additional expletives, but which expressed his conpl ete contenpt
and dislike of Maddux. He added that if he ever saw Maddux on his property,
he woul d shoot his ass off.

b. Analysis and Concl usi on

General ounsel contends that Respondent di scharged Johnny Rodri guez
because during his argunent wth Randy Steele on his |ast day of work wth
Respondent he threatened to file charges wth the ALRB and the UFW

Respondent contends that Seel e di scharged Rodriguez during the
argunent, but prior to Rodriguez' renmark about the ALRB and the UFW and
therefore the di scharge had been effected before any such remarks by Rodri guez
and consequent|y those renmarks coul d not have played any role in Seele's
deci sion to di scharge him

The apparent key question to answer is whether Rodriguez said he
would go to the ALRB and the UFWbefore or after Steele dismssed him | find
that Rodriguez nade the statenent about resorting to the ALRB and the UFW
after Steele had told hi mhe had been fired. | base ny finding not only on
the testinony of the various wtnesses who testified to that effect® but al so
on the fact that it would be unlikely for Rodriguez to nake t hese ki nds of
threats in response to either a three- or five-day suspension. O the ot her
hand, it would be very logical for an enpl oyee to nake such threats if an

enpl oyer had just dismssed himfroma job. In

29. Antonio Sanchez, Antonia Davila and Leon Mendez all stated on
direct examnation that Seele fired Rodriguez and then Rodri guez nenti oned
the ALRB and the UFW (n cross-examnation, Davila did not waiver, but both
Sanchez and Mendez said they coul d not renenber the sequence for sure.

Rodri guez cl ai ned the di scharge cane after his renark about the ALRB and t he
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the forner situation, one could end up wth no job. In the latter, one had
already | ost one's job, and had nothing further to | ose.

General Gounsel argues that Seele' s cooments to Rodri guez when
the latter returned and asked for his job back confirns the fact that he
had di scharged Rodriguez after and therefore because of his threatening to
go to the ALRB and t he uni on.

General ounsel points out that Steel e coomented that "right away
you (Rodriguez) wanted to file charges wth the ALRB and the uni on" and
then told him using extrenely vulgar terns, to give a nessage to uni on
organi zer, Ben Maddux, not to cone on Respondent's property again.

General ounsel argues that the first remark is an admssion on the
part of Steele that one of the reasons he fired Rodri guez was because he
wanted to file charges with the ALRB and the union. | find it does not have
that significance at all. Steele clearly neant that Rodriguez' conduct that
afternoon of insulting Steele and threatening to fight himwas uncal |l ed for
and certainly sufficient grounds for dismssal, and after Seele took the very
appropriate neasure of discharging him Rodriguez surprisingly still wanted to
recur to the ALRB and the union. According to Rodriguez' testinony during the
conversation about the inpossibility of the latter returning to work for
Respondent, Steel a kept repeating that the reason for the di scharge was
Rodri guez' uncal | ed-for behavi or three days previous which clearly
corroborates the fact that Steel e di scharged Rodriguez only for his
I nsubor di nat e conduct .

Seele' s remarks about Maddux rmay be interpreted to show
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anti-unionismaninus on the part of Seele, but it mainly indicates Seele's
ire tonard Maddux and his tactics (whether legal or illegal) of coining onto
Respondent ' s property and cannot by itself convert this incident of Rodriguez'
di scharge for cause into a discrimnatory termnation.

Accordingly, | recoomend that this allegation be di smssed.

NV. Aleged Refusal to Rehire Manuel Ayal a Because of Uhion
Activities

a. Facts

Manuel Ayal a has worked for Respondent as a regul ar
part-tine enpl oyee since 1976, performng various functions, such as driving
tractors, laying irrigation pipes, planting new vines, cutting weeds,
repai ring vineyard stakes and wres, etc.

Ayal a has been a nenber of the UFWsince 1974. He particpated in
various union activities, including picketing in Visalia and Del ano and
attending UFWrallies in Los Angel es and Sacranento. He attended 7 of the
negoti ati on neetings between Respondent and the UFWin 1979 and one on
August 1, 1980.

In 1977 and 1978, after the harvest season ended i n Novenber,
Ayala, wth other regular part-tine enpl oyees, continued i n Respondent's
enpl oy throughout the wnter nonths cl eaning up the harvested fiel ds by
renovi ng br oken boxes/ papers, packing tables, etc., and then noved on to
planting new vines and installing stakes and wras for the new y-pl anted vi nes
togrowon. They also repaired the stakes and wres in the established
vineyards. Ayala and the other steadi es perforned nunerous ot her tasks until

June when they resuned their work as swanpers and continued during the



harvest nonths fromJuly through Novenber .

At the end of the harvest season in Novenber 1979/ superint endent

Martin Jel locich inforned Ayal a that there was no additional work at present,
but that he should report to work on January 2, 1980. n the latter date,
Ayal a went to Respondent's office and inforned his forenan, Luci ano Gnzal ez,
that he was ready to return to work. Gonzal ez replied that there was no work
as yet for himor the other two steady enpl oyees, A ej andro Sanchez and Jose
Tal anantes and that Respondent woul d contact hi mwhen work was avai |l abl e.

Ayal a checked back at Respondent’'s office every five days. A worman
of fice enployee told himthat he did not have any seniority for pruning and
there was no available work for the steadies at that tine.¥ |Inlate January,
Respondent put Ayala to work as a pruner and he worked for a few weeks as such
until the pruni ng season ended. Ayala testified that during the w nter nonths
he observed that the tractor drivers and the enpl oyees of Labor Contractor
G lberto Renteria were performng the work in the vineyards that he and the

ot her steady enpl oyees had perforned during the previous two w nters.

30. Ayala testified that Luciano Gnzal ez told himthat the conpany
was | osing noney and there was | ess work for the steady workers and that is
what they get for being in the union. General (ounsel argues that this
comrent by a supervi sor of Respondent shows that Respondent deni ed steady
enpl oyees work because they were union nenbers. | disagree with that
interpretation of the remark. It nerely signifies that because of the union
contract Respondent was | osing noney and therefore there was | ess work for the
st eady enpl oyees.
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After the pruning |ayoff, Ayala returned every few days to
Respondent ' s of fice seeking reenpl oynent. Fifteen days after his |atest
| ayof f, he returned to work under the supervision of forenan Mke (onzal ez,
performng the usual variety of tasks assigned to the steady enpl oyees. In
July, the harvest season began and Ayal a swtched over to swanping until the
end of the harvest season in Novenber. He was laid off at that tine and his
foreman, Mke onzal ez, told himhe did not know when work woul d agai n be
available for Ayala. The pruning work resuned January 13, 1901, and Ayal a was
rehired and joi ned a pruni ng crew on January 22 and worked the entire pruning
season. After being laid off at the end of the pruning season, Ayal a was
rehired by Respondent a few days later. He went to work under the supervision
of Luciano Gnzal ez and perforned a variety of tasks. During the first part
of April, Gonzalez assigned hima job of cutting dow tall thorny weeds chat
growin the vineyards. Ayala testified that it was a very unconfortable job
si nce the weed, upon being struck, gives forth a fine dust fromcotton-Iike
dried bl ossons. The dust caused himto sneeze, and nmade his eyes smart and
his skin sting. He further testified that because he al ways worked al one in
I sol ated places, his fell owworkers called himthe "outcast" and said his only
co-enpl oyees were the jack rabbits and squirrels.

Ayal a brought a shovel to the hearing that Respondent had i ssued to
hi mwhen he returned to work in March. It was evident that it was in poor
condition wth the netal part well worn and the handl e cracked in the mddl e
wth a piece of tape wapped around it so that the handl e woul dn't break in

two. Uhder cross-exanination,
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Ayal a admtted that Respondent had i ssued hi ma new shovel 3 days before the
heari ng.

Luci ano Gnzal ez, one of Respondent's supervi sors/
testified that approximately four years ago Manuel Ayala first cane to work
for Respondent and first perforned work repairing wres and crossstakes in the
vineyards. He confirned the fact that Ayal a was a steady enpl oyee who
performed a varity of duties at Respondent's ranches. nzal ez added t hat
currently Ayal a and one ot her enpl oyee, Faustino Montez, were assigned to
cl earing grass.

b. Analysis and Goncl usi on

General ounsel al |l eged that Respondent refused to rehire Manuel
Ayal a as a steady enpl oyee during the Spring of 1980 and thereafter assigned
himto undesirabl e work, all because of his union activities.

The record as a whole fails to" establish any discrimnatory or
unl awful basis for Respondent's hiring and assi gni ng practices regardi ng
Manuel Ayal a.

Hrst of all, Ayala's union activities were not of such a degree
that Respondent would single himout for discrimnatory treatnent. There was
no evidence that Respondent had know edge of Ayala's union activities in
respect to picketing and rallies. The only know edge that could be inferred
woul d be fromhi s attendance at negotiati on neeti ngs.

Secondly, Respondent continued to enploy himin a variety of tasks.
The only difference is that Respondent enpl oyed Ayal a for the pruning work in
the wnter nonths rather than for vineyard repair work as in previous years.

It appears the reason for this
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was that Respondent subcontracted out the vineyard repair work so that it was
not avail abl e for the steady enpl oyees.

FHnally, General Counsel presented evidence to show Respondent’s
discrimnatory attitude toward Ayala as nanifested in its assignment of work
tohim It may be true that Ayala failed to recei ve choi ce work assi gnnent s
since he usually had to work al one performng unconiortabl e jobs such as
cl eari ng obnoxi ous weeds. However, General Gounsel presented no evi dence to
show a connecti on between Ayal @ s union activities which were known to
Respondent, i.e., the attendance at seven negotiation neetings/ and its
assi gnnent of unpl easant tasks to Ayal a.

Ayal a was not the only enpl oyee who had to clear the obnoxi ous weeds,
as Faustino Mendez al so was assigned to the sane task. Even though Ayal a was
working wth a defective hoe for a nunber of weeks, this is no proof of
discrimnatory treatment since there was no evidence to indicate that
Respondent ' s ot her enpl oyees were equi pped by Respondent with better tools.

It strains credibility to believe that because Ayal a attended sone negoti ation
neetings along wth many ot her enpl oyees, Respondent woul d continue to
penal i ze hi mby assigning himlonely unpl easant tasks and providing himwth a
def ecti ve shovel .

In viewof the foregoing, | find that General Counsel has failed to
prove by a preponderance of the evidence that Respondent has engaged in
discrimnatory conduct in respect to its enpl oynent of Manuel Ayal a and

accordingly, | recommend that the allegation be di smssed.
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XV. Aleged Dscrimnatory Refusal to Rehire Antonio Garcia and Hre
Eugeni o Bar aj as

a. Facts

Antoni o Garcia had been a steady enpl oyee at Respondent's for
approxi mately four years. He had worked at a variety of tasks including
irrigation, swanping and repairing cross-bars and wres in the vineyards wth
the other steady workers in the wnter nonths. Respondent laid himoff wth
the other steady enpl oyees at the end of the 1979 harvest season (Novenber)
and infornmed himthat he would be recalled the first of the year. Not hearing
fromRespondent, Garcia went to the personnel office shortly after the first
of the year and conversed wth Irene Peral es, Respondent's personnel nanager,
who inforned Garcia that the steady workers would not start yet but there was
work available for themin pruning. Garcia requested pruning work for his
foster son, Hiugenio Barajas. Perales explained that they al nost had a full
conpl enent of pruni ng enpl oyees so they were hiring only seniority enpl oyees,
their relatives and steady enpl oyees at that tine. Garcia was upset about
work being denied his foster son and informed Perales that in that case he
woul d wait until his regul ar steady work becane available later on. Grcia
testified that he had never done pruning work before. During January and
February Garcia observed | abor contractor Rentaria s enpl oyees perform ng
vineyard repair work.

Respondent failed to recall Garcia in February so in March he sought
and secured enpl oynent as an irrigator el sewhere. During the last few days of
March, Martin Jellocich, Respondent's superintendent, visited Garcia s hone
and offered himenpl oynent as an irrigator. A first Garcia agreed, but after

conferring wth his
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w fe about the two job alternatives, contacted Jellocich and i nforned
himthat he rejected the job offer because he felt obligated to
continue with his current enpl oynent.

Garci a had been a nenber of the URWsince coming to work for
Respondent. There was no further evidence of any union activities on his
part.

b. Analysis and Concl usi on

General ounsel all eges that Respondent refused to rehire Antonio
Garcia as a steady enpl oyee and refused to hire his foster son, Eugeni o
Saraj as, as a pruning worker because of Garcia' s union activities.

The record as a whole fails to support the allegation that
Respondent had a discrimnatory or unlawful reason for not rehiring. Garcia
for the vineyard repair work and Barajas for pruning work in January 1980.

Frst of all, although Garcia was a uni on nenber, there is no
evi dence that he engaged in any union activities for which it would be |ikely
for Respondent to single himout for discrimnatory treatnent. He was a dues
payi ng nenber of the UFWas were hundreds of his fell owworkers at
Respondent ' s operations. Secondly, Respondent offered hi mwork in the pruning
inJanuary and inirrigation in March. The only difference from previous
years is that Respondent decided to enploy Garcia for pruning work in the
wnter nonths rather than in vineyard repair work. It appears the reason for
that was that Respondent contracted out the vineyard repair work so that it
was not available for the steady enpl oyees.

| find that the General Gounsel has failed to present a



prinma facie case in respect to the alleged discrimnatory treatment of Antonio
Garcia and Sugeni o Barajas, General (ounsel has presented no evidence that
woul d distinguish Garcia fromall his co-workers in respect to union
activities. Respondent has presented anpl e and credi bl e evidence of its
| egi ti mate busi ness reasons foe-its hiring practices in respect to Antoni o
Garcia and Eugenic Barajas in the first part of 1980.

In viewof the foregoing, | recommend that this allegation be
di sm ssed.

XM. Aleged Dscrimnatory O scharge of Huterio Gitierrez

a. Facts

Huterio Qutierrez went to work for Respondent as a tractor driver
in Novenber 1979. In his job application, he wote that he had had experience
indriving a tractor. He drove the tractor for burning weeds and al so nmaki ng
ditches for irrigation. There is no evidence that during the weeks he was
driving the tractor, anybody in authority at Respondent's ever criticized his
ability to drive one. In January, Qutierrez and his fellowtractor drivers
were laid off for four days because of extrenely nuddy soil. Al of the
tractor drivers returned to work except Gutierrez. That sane day Quitierres
asked his forenman, B Il Harr, about when he would return to work, and Harr
replied "Later". Qutierrez returned the next day and i nquired about
enpl oynent, and Harr replied, "Not yet", because it was still too wet. n the
third day, Qutierrez talked to Harr, and the latter told himthere was still

no work for himbut to check
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by tel ephone in the future. Fromthat point on Gutierrez’ wfe¥ tel ephoned
Harr at his house every two or three days and Harr al ways told her, "Later".

O January 31, 1980, Gutierrez filed a grievance wth the URWwhi ch,
inturn, notified Respondent of the grievance. In the grievance, the UFW
charged Respondent with violations of the contract by subcontracting-out work
whi ch corresponded to nenbers of the bargaining unit such as Huterio
Qutierrez.

A fewdays after Huterio Qutierrez had filed the grievance wth the
UAW foreman Bill Harr approached his brother Jesus Qutierrez, al so an
enpl oyee of Respondent's, and showed hima copy of the grievance
and said, "Do you know what this neant?" Jesus testified that Harr's
expression indicated he did not like the fact that the grievance' had been
filed.

Curing February, Jesus Qutierrez, al so asked Harr about when his
brother would return to work, and Harr al ways answered "Later."

On February 26, Gutierrez’ wife nmade the |ast phone call ~c Harr
about enpl oynent for her husband, and Harr inforned her that Respondent woul d
not hire hi mbecause he did not know howto drive a tractor.

On February 23, Gutierrez filed an unfair-|abor-practice charge with

the ALRB, alleging that Respondent had since January 3,

31l. Cutierrez testified that he asked his wife to nake the
tel ephone calls to Harr because she speaks English while he doesn't, and she
woul d have | ess chance of m sunderstanding i n communi cating with the Engli sh-
speaki ng Harr.



1980, through its agent, B Il Harr, discrimnatorily refused to rehire
Huterio because of his participation in concerted activities.

Inthe first part of March, Jesus Qutierrez once agai n asked Harr
about his brother's enpl oyment, and Harr answered that he was not going to
recall himsince he did not know nowto drive a tractor.

Irene Peral es, Respondent's personnel nanager, testified that Il
Harr and S 11 Pritchett, Respondent's superintendent inforned her in the early
part of the year that Huterio Qutierrez did not know howto drive a tractor.
Later one of the supervisors or forenen (she thought it was Bill Pritchett)
told her that Qutierrez was di smssed so she typed a letter and mailed it to
the union on Friday, January 11.% The letter said that Respondent
dismssed Qutierrez because of his inability to drive a tractor and al so
pointed out that Qutierrez had clained on his application formthat he had
experience in driving a tractor, but it soon becane evident that he did not
know anyt hi ng about tractors and, despite instructions, could not learn howto
drive one. Perales admtted that the col | ective bargai ning agreenent call ed
for Respondent to notify the union and the enpl oyee within three days of a
di scharge, but she coul d not renenber whether she .sent a notice to Qutierres.

There was nothing in the letter to indicate that she had.

32. The notice was typewitten wth the exception of the date
"January 11, 1980" which was in handwiting.



b. Analysis and Goncl usi on

General (ounsel alleges that Respondent refused to rehire Huterio
Qutierrez because he filed a grievance wth the UFW under the collective
bar gai ni ng agr eenent .

In discrimnatory di scharges cases, General Qounsel
custonarily nust prove the enpl oyee's union activity, the enpl oyer's know edge
of such activity, and a causative connection between the union activity and
the enployer's discrimnatory conduct.

Inthe instant case, Huterio GQutierrez engaged in union activity
when he filed a grievance on January 31 wth respect to Respondent's refusal
to rehire himunder the collective bargai ning agreenent then in effect between
Respondent and the UFW Respondent had know edge of this fact since it
admttedy received a copy of the grievance wth Huterio Guttierrez' name
thereon as the grievant. n February 26, Respondent notified Ms. Gitierrez
that her husband' s services were no | onger needed as a tractor driver because
of his alleged lack of ability to drive a tractor.

Respondent argues that it dismssed Huterio Qutierrez on January 11
and sent a copy of the dismssal notice to the UFW and so the grievance filed
by Qutierrez on January 31 could not have been a factor inits decision to
dismss him It is true that its personnel nanager, Irene Perales, testified
that two of Respondent's supervisors, Bill Harr and Bill Pritchett, inforned
her in early January of Gutierrez ineptitude as a tractor driver and that one
of the two (probably B Il Pritchett) told her GQutierrez was di smssed and t hat

on January 11 she sent a notice of such dismssal to the UFW
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The record viewed as a whol e indicates that Respondent did not nake
a decision to discharge Gutierrez in January, nor did it send a di smssal
notice to that effect to the UFWin that nonth.

I f Respondent had decided to fire Gutierrez on January 11, it woul d
be i ncongruous for Bill Harr to continue to tell Huterio Qutierrez wfe, when
she tel ephoned himevery two or three days inquiring about her husband
returning to work, "Later". The nornal reaction, if Qutierrez had been
di smssed in January, woul d have been to informher of that fact.—

Furthernore, if Respondent had decided to discharge Qutierrez in
January, why did supervisor, Bill Harr, upon seeing Qutierrez brother a few
days after the grievance was filed in |late January, ask himwhat the filing of
the grievance signified, wth a |l ook of displeasure rather than informthe
brother that Huterio had been di scharged earlier in the nonth because of his
inability to drve a tractor? Mreover, Harr's reaction of annoyance to
Huterio having filed a grievance supports the fact that Respondent deci ded
after the filing of the grievance not to rehire Qutierrez, and therefore an
inference is created that it was because of the grievance it nade that
deci si on.

Moreover, there are factors which indicate that Respondent never
sent a notice of dismssal to the WW in January. Qne factor is the

handwitten date on the notice which indicates the notice of

33. Inits post-hearing brief, Respondent tries to explai n anay
Harr's reluctance to let Gutierrez wfe know the harsh news about her
husband' s di schar ge: because he wanted to | et himdown gently. This may be
a credible reason for a one-week delay but it is patently incredible for a
period of approxi mately four weeks.



dismssal was typed and then sone tine |ater the date was added in
handwiting. Nornmally if a notice is made up and sent out on a certain day/
the date woul d be typed in at the sane tine the body of the notice is typed.
Anot her factor which indicates that the notice of dismssal was not sent to
the UFWin January is the fact that when the UFWfiled its grievance on behal f
of Qutierrez on January 31, it nmade no nention of a dismssal which indicates
t he uni on never received the noti ce.

d course, Respondent coul d have cl eared up sone of circunstances
surrounding the discharge if it had called B'lIl Harr to testify especially in
regard to the reason he continued to tell Qutierrez wfe and brother that
Respondent woul d recall Qutierrez for tractor work later on and his comments
to Qutierrez' brother about the filing of the grievance. Respondent's
attorney declined to call Harr to testify, and nade no claimthat Harr was
unavai | able. S nce Respondent had within its power the ability to explainin
detail about the incongruities inits conduct, and perhaps denonstrate that it
possessed a | egitinate business reason for failing or refusing to rehire
Qutierrez and it decided not to do so, these are further indications that it
possessed no | egitinmate business reason to discharge Qutierrez.

In viewof the foregoing, | find that General Counsel has proven by
a preponderance of the evidence that Respondent failed and refused to rehire
Huterio Qutierrez because of his union activity, i.e., filing a grievance
agai nst Respondent through the UFWand thereby viol ated Section 1153 (c) and
(a) of the Act.
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XM 1. UWnilateral Subcontracting Qut of Bargaining Lhit Vérk, Saanpi ng
in Cctober and Novenber 1980.

a. Facts

Previous to 1980, all swanping work at Resondent's had been
performed by its own enpl oyees. At the begi nning of the 1980 harvest season,
Respondent had 10 trucks operating manned by 20 swanpers, two to a truck. n
or about Cctober 10, one of the ten trucks was rendered i noperative by a fire.
Anot her of the ten trucks was al so i noperative because of nechanical probl ens.
Superintendent Martin Jellocich testified that due to the hot weat her,

I ncreasi ng amounts of grapes needed to be hauled out of the fields and wth
only eight trucks in operation, Respondent was falling behind in this task.
nh or about Cctober 14, he communi cated this infornation to Randy S eel e who
said he woul d take care of the problem Seele did not instruct Jellocich to
contact the UFW

Respondent' s foreman in charge of the trucks, Leon Mendez, testified
that he al so realized that nore trucks were needed and spoke to Jel | oci ch
about it on ctober 14th, and the next day three trucks nmanned by six swanpers
froma conpany cal | ed Brookins reported in to work and fromthen on engaged in
the transportation of enpty and packed boxes in Respondent's harvesting
oper at i on.

h ctober 15, Afredo Rodriguez and his partner Juan M Rodri guez,
swanpers i n Respondent' s enpl oy, encountered three unknown swanpers
transporting | oads of Tex-Cal grapes in trucks wth the insignia Brookins
Trucking on the door panels. A fredc Rodriguez and his partner conversed wth
the three swappers and | earned that they were receiving no hourly rate, as

Wer e swanper s
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working directly for Respondent, but rather a piece rate of s.05 a box.

That sane day, the two Rodriguezes asked Leon Mendez about a
changeover to piece-rate for Respondent's swanpers.® The next day Mendez tol d
themthat Randy S eel e had suggested that they go tal k to hi mabout the
subject. Then Rodriguez replied that they woul d contact the UFWw th
reference to consulting wth Steel e about the natter. There was no evi dence
that either Respondent or the Rodriguez brothers ever contacted the UFWabout
subcontracting swanping work to Brookins or about paying piece-rate to
swanpers enpl oyed directly by Respondent.

Ten days later, Alfredo Rodriguez and his partner were in
Respondent ' s fields and consulted wth Jellocich and sone ot her forenan about
the possi bl e switchover to the piece-rate system Jellocich told themto wait
until Randy' Steele cane. Afewmnutes later, Steele arrived and told the
two not to discuss that subject wth him that if he had his own way, the
follow ng year, he would not directly enpl oy any swanpers and therefore he
woul d not have to see their (expletive deleted) faces around. Seele
concl uded by telling Rodriguez he had 60 seconds to get on the truck or get
of f the ranch,

Leon Mendez testified that begi nning on Novenber 4 two new swanpers
fromBrookins began to work wth a Tex-Gal truck. Mendez al so testified that

Respondent' s practice was to hire new swanpers

34. Respondent's swanpers were paid $4.10 an hour and 3/1C cents
per box.
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from pi ckers who, because of their |arge size, would be able to do the heavy
swanpi ng work. Mrine! Galindo testified that he worked only that one day,
Novenber 4, and then was assigned to a picki ng crew once agai n.

Respondent continued to subcontract out the additional swanpi ng wor k
to Brookins Trucking until the harvesting season ended in | ate Novenber.

In Tex-Cal Land Managenent Inc., 7 ALRB No. 11 (1931), Ceneral

Gounsel and Respondent's attorney entered into the foll ow ng stipul ati on:

"A no tine after August 1, 1980, through April 17, 1981, did
Respondent negotiate, give notice or informthe UFWof its
deci sion to subcontract work previously perforned by the
bargai ning unit."—

b. Analysis and Concl usi on

The issue to be decided is whether Respondent failed inits
obligation to bargain in good faith by subcontracting out swanpi ng work to
Brooki n Trucki ng w thout notifying the UFW

It is well settled, according to ALRB and NLRB
precedents,® that an enpl oyer which institutes unilateral changes in the
wages, hours or other working conditions of its enpl oyees w thout notifying
their collective bargaining representative violates his collective bargai ni ng
obligation under Section 1153(e) of the ALRB (Section 8(a)(5) of the NLRA).
In F breboard Paper Products Gorp. v. NL.RB (1964) 379 U S 203, 13 L. H.
2d 233, 57

35. A the hearing General (ounsel requested that | take
admni strative notice of this stipulation and | hereby do 'so.

36. NLRB v. Katz (1962) 369 US 735 50 LRRM2177; Ab-K-NE
Farns (1980) 6 ALRB No. 9.
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LRRM 2609, the NLRB deci ded that the subcontracting out of bargai ning unit
work did constitute such a unilateral change and the enpl oyer was abliged to
notify and bargain wth the | abor organization which represented its enpl oyees
and failing to do so would violate Section 8(a)(5) of the NLRA (Section
1153(e) of the ALRA).

It is clear fromthe record that Respondent subcontracted bargai ni ng
unit work to Brookins Trucking. Saanping work had al ways been perforned by
Respondent ' s regul ar enpl oyees whose wor ki ng condi ti ons were covered by the
col | ective bargai ning contract between Respondent and the UFW Respondent
I ntroduced no evidence to showthat it had notified the UPWof its decision to
subcontract this swanping work to an outside firmand, in fact, entered into a
stipulation in a previous case that it had not notifed the UFPWof any deci sion
to subcontract bargaining 'unit work during a period of tine which includes
Qct ober and Novenber 1980.

The Board in Tex-Cal Land Managenent Inc., supra, ordered Respondent

to sign the col |l ective bargai ning agreenent it reached with the UFWon June
11, 1980, and to give retroactive effect to all terns and provisions of that
agreenent for the period fromJune 11, 1980, and therefore a coll ective

bargai ni ng agreenent was in effect at that tine. It could be argued that by
the terns of such agreenent Respondent had the right to subcontract out the
swanpi ng work without an obligation to notify the UFW However, a revi ew of
said contract indicates that Respondent has no right to contract out such work
w thout bargaining wth the UPWfirst. In Article 17, Section B, it states

that subcontracting will be limted to a |ist

- 69-



of ten activities, and harvesting table grapes is not included and, of
course, the swanping work in question was in connection wth the table grape
har vest .

Moreover, in Article 17, Section 3, the Respondent agreed "it shal
not contract any operation whi ch bargai ning unit enpl oyees have perforned in
the past, and it shall not subcontract to the detrinent of the bargai ning unit
of the Lthion." In the instant case, Respondent's enpl oyees, nenbers of the
bargai ning unit, had perforned all the jobs connected wth the table grape
har vest whi ch i ncl uded t he swanpi ng operati on.

Respondent clains that its reason for subcontracting the swanpi ng
work to Brookins Trucking was that it no |onger had a sufficient nunber of
trucks to transport the grapes since two of themwere inoperable and it had no
tine to rent or purchase additional trucks, and therefore it subcontracted out
the swanpi ng work so as to have access to the use of the specialized equi pnent
owned by Brooki ns Trucki ng. However, the collective-bargai ni ng contract
permts contracting-out "when the operation to be subcontracted requires
speci al i zed equi prent not owned by the conpany.” Trucks are not consi dered
speci al i zed equi prent, so Respondent cannot use this clause to avoid its duty
to bargain wth the UPWover the subcontracting-out of the swanpi ng work.
Accordingly, | find that Respondent violated Section 1153(e) and (a) of the
Act in unilaterally subcontracting bargaining unit work in Qctober and

Novenber 1980.
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XM11. Respondent Allegedly Gontracted Qut Harvesting Wrk at the Poso Ranch
Wthout Bargai ning Wth the UFW

a. Facts

Margarita Espinoza, a nenber of Gew #57 testified that in August
1979 a crewworking for Glbert Renteria, a labor contractor, finished up the
harvest of the table grapes at the Poso Ranch in Arvin. She further testified
that during the |ast week that the Renteria crew harvested at the Poso Ranch,
all the rest of Respondent's Arvin crews, including Gew #57, were laid off.
The follow ng week all of the Arvin crews noved to Respondent’'s Del ano area
ranches and resuned their harvesting work there.

Dudley M Seele, Jr., forner President of Respondent, testified that
he was the general nanager of Respondent in 1979 and admtted that Respondent
contracted with labor contractor Renteria to finish the harvest of the table
grapes at the Poso Ranch. tie explained that due to the unseasonably hot
weat her, Respondent had fallen far behind inits harvesting, and it becane
quite evident that Respondent's regular crews could not keep up. He further
testified that the grapes were maturing so fast that they were becom ng
overripe, and Respondent was |osing fruit at that time. He added that all of
the regular crews were working at that tine, so there was no other recourse
but to contract hel p fromthe outside, and so Respondent contracted Renteria
for that purpose. Seele in his testinony never nentioned any attenpt on the
part of Respondent to contact the URWabout its decision to contract out the
tabl e . grape harvest at the Poso Ranch to Renteria. However, he stated he
t hought sonmeone at Respondent's had contacted the W

Espi noza further testified, that Gew =37 perforned the
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preharvest work at the Poso Ranch, and she noticed that the grape crop there
woul d be superior. The grapes were good size, abundant and cl osel y bunched.
According to her opinion, any crew harvesting the grapes at the Poso Ranch
woul d be i ndeed fortunate since they woul d be working at a piece rate, so
rauch a box, they would be abl e to nake nore noney there than at ot her
r anches.

Renteria s (ontract Labor Logs, (@ C 3) substantiated the fact that
Renteria s crews worked at the Poso Ranch during the first three weeks of
August in 1979.

b. Analysis and Goncl usi on

The issue to be decided is whether Respondent failed inits
obligation to bargain in good faith v/hen it subcontracted out the harvesting
of table grapes at the Poso Ranch in August 1979 w thout notifying the UFW

It is well settled according to ALRB and NLRB precedents* that an
enpl oyer which institutes unilateral changes in the wages, hours or working
conditions of its enpl oyees wthout notifying their collective bargai ning
representative violates its collective bargai ning obligation under Section

1153(5) of the ALRA (Section 3(a) of the NLRA). In F breboard, supra, the

NLRB deci ded that the subcontracting out of bargaining unit work did
constitute such a unilateral change and the enpl oyer was obliged to notify and
bargain with the | abor organization which represented hi s enpl oyees an.*
failing to do so would violate Section 3 (a) (3) of the NLRA (Secti on 1153(e)
of the ALRA).

37. NLRB v. Katz, supra ASH M Farns, supra.



It is clear fromthe record that Respondent subcontracted bargai ni ng
unit work to Glbert Renteria. The harvest of table grapes has al ways been
perfornmed by Respondent's bargai ning unit enployees. So it follows the
Respondent was under a |l egal obligation not to nake a unilateral change but
rather to notify the UFWabout contracting out the harvest of the tabl e grapes
to Renteria. Respondent introduced no evidence to showthat it had notified
the UFWin this respect, other than the general nanager, Dudley Seele, at
that tine, testifying at the hearing that he thought soneone at Respondent's
had notified the UFW It is obvious that Respondent had wthin its power the
neans to produce nore substantial evidence al ong these |ines and, because of
its failure todo, | findthat it failed to notify the UFWof its decision to
subcontract the harvest of the tabl e grapes.

Respondent argues that at the time the Poso Ranch harvest work was
subcontracted out to Renteria that all of the bargaining unit enpl oyees were
in Respondent' s enpl oy harvesting grapes at other ranches. This is not a
valid defense to Respondent's failure to notify and bargai n w th Respondent
about the subcontracting because under the coll ective bargaining contract in
effect at that time Respondent was under an obligation to notify the UFWin
advance of the dates it woul d accept applications for enpl oynent and to

continue to give preference in hiring new enpl oyees duri ng harvest
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operations to nenbers of the famlies of present enpl oyees.— Mreover,
Margarita Espinoza credibly testified that during the |ast week that the
Renteria crew harvested at the Poso Ranch, all the rest of Respondent's Arvin
crews, including her own (Gew £57) were laid off.

Accordingly, | find that Respondent violated Section 1153 (e) and (a)
of the Act by subcontracting grape harvest work in August 1979 w t hout
notifying and bargaining wth the certified bargai ning representative of its
enpl oyees, the WFW

XX Lay Gf of Brasno Espinoza and G her Enpl oyees on February 9, 1980,
A | egedl y Because of Support of UFW

a. Facts

Erasno Espi noza began to work for Respondent in 1977 and | ater on
that year became a steady worker, a swanper in the harvest season and a
tractor driver during the 'rest of the work year (usual |y January through
Novenber). He testified that the usual practice at Respondent's was to have
the steady workers performthe vineyard repair work, which involves repairing
and repl acing stakes and wres. |In 1979, Espinoza was a shop steward for the
tractor drivers and the irrigators, and in 1980 he was president of the Ranch
coomttee. He attended the negotiating sessions wth Respondent during his
presi dency in 1980.

In the wnter of 1973-79 (Decenber, January and February)

Respondent ' s "steady enpl oyees” were the only workers who perforned

38. Furthernore, Respondent cited no authority to indicate that the
fact no bargai ning unit enpl oyee was deni ed work coul d be a defense to an
allegation of illegally subcontracting bargai ning unit work wthout notice to
or bargaining wth a certified bargaining representati ve.



vineyard repair work. At the end of the grape harvest in 1979, Respondent
laid off the steady enpl oyees and inforned them'that they woul d be recal | ed
after the first of the year. Respondent recal |l ed sone of the steady

enpl oyees, including Espi noza, on Decenber 5 and they worked until Decenber
21. During that period of tine, Espinoza testified, he observed 7 to 10

enpl oyees of G lbert Renteria, a |abor contractor, working on the Poso Ranch
and performng sonme of the vineyard repair work that only the steady enpl oyees
had perforned the year before.

Albert Renteria testified that his enpl oyees did vineyard repair
work but that they did not begin until after the pruning was finished in each
vineyard. Hs records indicate that his enpl oyees perforned such work from
the last few days of January until the mdd e of March 1980.

Dudley M Seele, Jr., testified that even though he was no | onger
Presi dent of the Respondent during the wnter of 1979-30, he daily drove
around and inspected all of Respondent's operations. He did thisin his
capacity as President of Tex-Cal Land | ncor porat ed,

and the purpose was to verify that their properties and i nprovenents
vere being taken good care of.¥ He testified that Renteria did

not performany vineyard repair work and that Renteria enpl oyees were engaged
strictly inthe installation of stakes, cross bars and wires in the new
pl antings (new work rather than repair work).

Espi noza testified that alnost all the steady enpl oyees returned to

work on January 7, 1980, on a reqgul ar basis. Espi noza

39. Tex-CGal Land Incorporated owned all |ands farned by
Respondent and | eased these |ands to the latter.



testified that fromthat date on until raid-February he observed enpl oyees
of Renteria and other |abor contractors performng vineyard repair work on
Ranch 88, Sanpai ng and Marshal | Ranches.

b. Analysis and Concl usi on

General ounsel all eges that Respondent |aid of f steady enpl oyees
such as Erasno Espi noza, Manuel Ayala, Antonio Garcia and Huterio Qitierrez,
and subcontracted out the vineyard repair work which the latter nornal |y
perforned, during the sane nonths of their lay off during previous years,
because of their union activities.

| find that Respondent actually contracted out the vineyard repair
work in the first nonths of 1980. Renteria' s records clearly show that fact
and, furthernore, Renteria confirnmed it in his oral testinony. Renteria' s
records contain words such as "vineyard repair work" and, despite Dud ey
Seele' s explaining that it neant "vineyard installation work", it strains
credibility to believe that Renteria woul d use such clear cut |anguage to nean
sonething el se. | believe Dudley Seele was sincere in his testinony about his
not observing Renteria s crews performng vineyard repair tasks during the
period in question, but I do not believe he could have been at all of
Renteria s work sites at all tines when work was bei ng perforned and observed
closely enough to determne whether Renteria s crews were engaged in vi neyard
installation or vineyard repair activities.

VW cone now to the question of whether Respondent denied this
vineyard repair work to its steady enpl oyees because of their union
activities.

First of all, the only enpl oyee anong the four who was
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somewhat active in union affairs was Erasno Espi noza, who was a uni on steward
and al so attended negoti ations neetings. However, as | have al ready found,
supra, in other parts of this decision, the other three enpl oyees' union
activities were mninal .

Secondl y, Respondent continued to enploy, or at |east offered
enpl oynent to, three of the four enpl oyees in a variety of jobs during this
entire period. O course, we cannot include Huterio in these generalizations
since the circunstances surroundi ng his treatnment by Respondent is conpl etely
apart fromthe circunstances of this particular allegation

Fnally, it is difficult to believe that if Respondent actually
har bored ani nus agai nst these three enpl oyees, Espinoza, Ayala and Garcia, it
woul d have wi thhel d just one aspect of their work duties as steady enpl oyees
and at the sane tine provide or offer thema variety of other work. 1'do not
see how any anti-uni on nessage woul d get through to the enpl oyees, based on
these subtle changes in work assignnents. No inference can be drawn from such
a set of nebul ous circunstances to indicate an unlawful act on the part of
Respondent. General Gounsel has failed to establish a prima facie case that
Respondent subcontracted out vineyard repair work because of the union
activities of its steady enpl oyees. Accordingly/ | recommend that this
all egation be di smssed.

In a second consol i dated conpl ai nt which was filed by General
Qounsel after the close of the hearing, it is alleged that Respondent violated
Section 1153(e) of the Act in not assigning the vineyard repair work to these
steady enpl oyees and subcontracting such work to G lbert Renteria. General

ounsel failed to nove to
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anend the conplaint inthis respect at the hearing. However, sufficient facts
have been proven that provide a basis for a finding that Respondent vi ol ated
Sections 1153(e) and (a) in subcontracting out the vineyard repair work in
January and February 1980.

Previous to 1980 all vineyard repair work at Respondent's was
perfornmed by the steady part-tine enpl oyees. The col | ective bargai ni ng
contract in force in the begi nning of 1980 provi ded that Respondent had the
right to subcontract out certain kinds of operations and vineyard repair work
was not i ncl uded. %

Respondent attenpted to prove that Renteria s crew only perforned
the "staking and construction of cross arns on new vines" that is the "new
work". However, | decided that these crews al so perforned vineyard repair
work. See discussion, supra. There is no evidence in the record that
Respondent ever verified or bargained with the UPWabout subcontracting out
such work.

Accordingly, | find that Respondent violated Section 1153(e)
of the Act in unilaterally changing the conditions of enploynent by
subcontracting out vineyard repair work in 1980 wthout notifying or
bargai ning wth the UFW

XX Respondent in January 1981, Subcontracted M neyard Pruni ng Vérk Wt hout
Bargaining wth the UFW

a. Facts
Previous to 1981, all vineyard pruning work at Respondent's had been

perfornmed by its own enpl oyees. General Gounsel contends

40. The coll ective bargai ning contract permts Respondent to
contract out the staking and construction, of cross arns for new vines.



that the collective bargaining contract in force at that tine
provi ded for vineyard pruning work to be perforned excl usively by
Respondent ' s enpl oyees who were all included in the bargai ni ng
unit represented by the UFW
In January 1981, Respondent contracted out vineyard repair

work to Tony Mendez, a labor contractor. The work invol ved
appr oxi mat el y 86 workers enpl oyed for a period of one week from
January 22 to January 23, 1981.%

In Tex-Cal Land Managenent, Inc., 7 ALRB No. 11 (1981),

General Gounsel and Respondent's attorney entered in the
fol | ow ng
stipul ation:

"A no tine after August 1, 1980, through April 17,
1981, did Respondent negotiate, offer to negotiate,
give notice or informthe UFWof its decision to
subcont ract wor k Erevi ously perforned by the

bargai ni ng unit.”*

b. Analysis and Goncl usi on

The issue to be decided is whet her Respondent failed in
its obligation to bargain in good faith by subcontracting out
vineyard repair work to Tony Mendez. It is well-settled,
according to ALR3 and NLRB precedents, that an enpl oyer which
Institutes unilateral changes wthout notifying the certified
representative of its enpl oyees violates its collective

bar gai ni ng obligation under Section 1153 (e) of the Act.

41, Respondent stipulated to these facts and expressed
no objections to the recei pt 1nto evidence of the payroll records
of Tony Mendez substantiating these facts.

42. A the hearing General (ounsel requested that |
take admnistrative notice of this stipulation, and | hereby do

SO.
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It is clear fromthe record that Respondent subcontracted bargai ni ng
unit work, i.e., vineyard pruning work in January 1931 to a | abor contractor
and failed to notify or bargain wth the UFW

The Board decided in Tex-Cal Land Managenents, Inc./ supra, that a

col | ective-bargai ning agreenent was in effect at that tine. Areviewof said
contract indicates that Respondent had no right to contract out such work
wthout first notifying and bargaining wth the UFW In Aticle 17, Section
B, it states that subcontracting wll be [imted to alist of ten activities,
whi ch did not include vineyard pruning work. Mbreover, in Article 17, Section
3, Respondent agreed "it shall not contract out any operation whi ch bargaining
unit enpl oyees have perforned in the past and it shall not subcontract to the
detrinent of the bargaining unit of the union."

Respondent's only defense to this allegation is that bargai ni ng-unit
enpl oyees were ot herw se working during this period of tine, and there appears
to be no anti-union aninus notivating this choice. It is well known that
anti-union aninus is not an el enent necessary to be proved in a Section
1153(e) unil ateral -change violation. Respondent cited no authority to
indicate that the fact that no bargai ning unit enpl oyee was deni ed work coul d
be a defense to an allegation of illegally subcontracting bargai ning unit work
wthout notice to or bargaining wth a certified bargai ning representati ve.

It is evident fromthe foregoing, that Respondent had the duty to
notify and bargain wth the UF 7 when it contracted out bargai ning unit work

to the | abor contractor, Tony Mendez, and
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failing to conply wth such duty violated Section 1153(e) and (a) of the Act.
CRER
Respondent, Tex-Cal Land Managenent, Inc., its officers, agents,
successors and assigns, shall:
1. Gease and desist from
(a) Subcontracting out bargai ni ng-unit work, or
ot herw se nmaking unilateral changes inits agricultural enpl oyees' wages,
hours and worki ng conditions, wthout prior notice to and bargaining wth the
Lhited FarmVWrkers of Anerica, AFLA O (URW.
(b) Dscharging, failing or refusing to assign work to,
suspending or failing or refusing to rehire or otherw se di scri mnating
agai nst agricultural enpl oyees because of their union and/ or protected
concerted activities.
2. Take the follow ng affirmative actions, which are deened
necessary to effectuate the policies of the Act:
(a) Rei nburse Jose Torres, Antoni o Jaines, Estela
Jai nes, Juan Garcia, Joaquina Hores, Pedro Ramrez and Hva Ramrez for all
wage | osses and ot her economic | osses they have suffered as a result of their
suspensi ons during Respondent's 1930 grape harvest, reinbursenent to be nade

according to the formula stated inJ & L Farns, 6 ALRB No. 43, plus interest

thereon at a rate of seven percent per annum

(b) Reinburse Bernice Hores, Antonio Gnzal ez and Sergi o
Fonzal ez for all wage | osses and other economc | osses they have suffered as a
result of their discharge in July 1980, reinbursenent to be nade according to

the formula stated in J &L
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Farns, 6 ALRS No. 43, plus interest thereon at a rate of seven percent per
annum and offer themreinstatenent to their respective jobs for the next w ne
grape harvest either directly or through a labor contractor, wthout prejudice
totheir seniority or other rights and privil eges.

(c) Reinburse Huterio Quiterrez for all wage | osses and ot her
economc | osses he has suffered as a result of his discharge, reinbursenent to

be nade according to the fornula stated inJ & L Farns, 6 ALRB No, 43, plus

interest thereon at a rate of seven percent per annumand offer him
reinstatenent to his job wthout prejudice to his seniority or other rights
and privil eges.

(d) Reinburse the enpl oyee-nenbers of Gew 64 for all wage
| osses and ot her econom c | osses they have suffered as a result of
Respondent's failure and refusal to assign themto work in the 1980 Del ano
grape harvest season, reinbursenent-to be nade according to the fornul a stated

inJ &L Farns, 6 AARS No. 43, plus interest thereon at a rate of seven

percent per annum and offer themreinstatenent to their respective jobs for
the next Del ano grape harvest season. The nanes of the enpl oyees to receive
rei nstat enent and backpay and the anounts to be pai d each shall be determ ned
by the Regional Drector after consultation wth Respondent and the Chargi ng
Parti es.

(e) Reinburse all those enpl oyees who suffered a
dimnution or loss of work as a result of Respondent subcontracting harvesting
work at the poso Ranch in August 1379 for all wage | osses and ot her econom c
| osses suffered thereby, reinbursenent to be nade according to the formul a

stated inJ &L Farns, 6 ALRB Nb. 43, plus
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interest thereon at a rate of seven percent per annum The nanes of the
enpl oyees to recei ve reinstatenent and backpay, and the amounts to be paid
each shall be determined by the Regional Drector after consultation wth
Respondent and the Charging Parti es.

(f) WNake whol e Manuel Galindo and all ot her enpl oyees who
suffered a dimnution or loss of work or a dimnution in the rate of pay as a
result of Respondent’s subcontracting swanpi ng work i n Qctober and Novenber
1980 by reinbursing then for all wage | osses and ot her economc | osses
suffered thereby, reinbursenent to be made according to the formula stated in

J &L Farns, 6 ARB No. 43, plus interest thereon at a rate of seven percent

per annum The nanes of the enpl oyees, other than Manuel Galindo/ to receive
paynent and the anmounts to be pai d each, including Manuel Galindo, shall be
determned by the Regional Orector after consultation wth Respondent and the
Charging Parti es,

(g0 Mike whole all those enpl oyees who suffered a di mnution or
loss of work or a dimnution in the rate of pay as a result of Respondent's
subcontracting vineyard repair work in Decenber 1979 and January, February,
March and April 1980 by reinbursing themfor all wage | osses and ot her
econom c | osses suffered thereby, reinbursenent to be nade according to the

for.r.ulc’. statedinJ &L Farns, 6 ALRB No. 43, plus interest thereon at a

rate of seven percent per annum The names of the enpl oyees to receive
paynment and the anounts to be pai d each shall be determned by the Regi onal
Crector after consultation wth respondent and Charging Parti es.

(h) Mke whol e all those enpl oyees who suffered a
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dimnution or loss of work or a dimnution in the rate of pay as a result of
Respondent ' s subcontracting vineyard pruning work in January 1981 by
reinbursing themfor all wage | osses and ot her econom c | osses suffered

t hereby, reinbursenent to be nade according to the fornula stated inJ & L
Farns, 6 ALRB No. 43, plus interest thereon at a rate of seven percent per
annum The nanes of the enpl oyees to receive paynent and the anounts to be
pai d each shall be determned by the Regional Drector after consultation wth
the Respondent and Charging Parti es.

(i) Preserve and, upon request, nake available to this Board
and its agents, for examnation and copying, all payroll records, social
security paynent records, tine cards, personnel records and reports, and all
other records rel evant and necessary to a determnation, by the Regi onal
Orector, of the backpay period an the amount of backpay due under the terns
of this Qder.

(j) Sgnthe Notice to Agricultural Enpl oyees
attached hereto and, after its translation by a Board agent into appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(k) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all enpl oyees enpl oyed by Respondent at any tine from August 1979
until the date on which the said Notice is nailed.

(1) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous places on its premses, the
tine(s) and pl ace(s) of posting to be determned by the Regional D rector, and

exerci se due care to repl ace any copy or
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copi es of the Notice which nay be al tered, defaced/ covered, or renoved.

(m Arrange for a representative of Respondent or a Board agent
to distribute and read the attached Notice, in all appropriate | anguages, to
its enpl oyees on conpany tine and property at tine(s) and place(s) to be
determned by the Regional Orector. Follow ng the reading, the Board agent
shal | be given the opportunity, outside the presence of supervisors and
nanagenent, to answer any questions the enpl oyees nmay have concerning the
Noti ce or enpl oyees' rights under the Act. The Regional Drector shall
determne a reasonabl e rate of conpensation to be pai d by Respondent to all
non- hour |y wage enpl oyees in order to conpensate then for tine lost at this
readi ng and during the question-and-answer peri od.

(n) Notify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this order, of the steps Respondent has taken to
conply therewth, and continue to report periodically thereafter, at the
Regional Drector's request, until full conpliance is achi eved. DATED

Decenber 30, 1981.

AR E SCHOCRL
Admnistrative Law Gficer

- 85-



NOT CE TO ACR QLTURAL EMPLOYEES

After a hearing at which all parties had an opportunity to present
evi dence, the Board found that we violated the | aw by

1. suspending Antonio Jaines, Estela Jaines, Juan Garcia,
Joaquina Garcia, Pedro Ramrez and Hva Ramrez on account of union
activity and support;

2. suspendi ng Jose Torres because he sought help at the ALRB
and testified at an ALR3 heari ng;

3. discharging Bernice Hores, Antonio Gnzal ez, and Sergi o Gnzal ez
due to their protected concerted activities;

4. discharging Huterio Qutierrez because of his union
activity;

5. failed and refused to assign Del ano tabl e grape
harvest work to the  enployees in Oew 64 because of their
protected concerted activities; and

6. wunilaterally changed working conditions wthout notifying or
bargaining wth the Lhited FarmWrkers of Anerica, AFL-AQQ our enpl oyees'
certified bargaining representative, by subcontracting table grape harvesting
work in July 1979, subcontracting vineyard repair work in Decenber 1979 and
January through April 1980, subcontracting swanpi ng work in Cctober and
Novenber 1980 and subcontracting vineyard pruning work in January 1981.

The Agricultural Labor Rel ations Board has told us to send out and
post this Notice. V¢ wll do what the Board has ordered us to do. Ve
also want to tell you that the Agricultural Labor Relations Act is a law
that gives you and all other farmworkers in Galifornia these rights:

1. To organi ze your sel ves;

2. To form join or help unions;

3. Tovote in a secret ballot election to decide whether you
want a union to represent you;

4. To bargain wth your enpl oyer about: your wages

and working conditions through a uni on chosen by a
najority of the enpl oyees and certified by the Board.

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.
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Because this is true, we promse that:

VE WLL NOT do anything in the future that forces you to do/ or stops you
fromdoing, any of the things |isted above.

Especi al | y,

VE WLL NOT suspend, fail or refuse to assign, fail or refuse to rehire or
di scharge or otherw se? discrimnate agai nst any enpl oyee in regard to his or
her enpl oynent because he or she has joi ned or supported the URWor any ot her
| abor organi zation, or has participated in protected concerted Activities, or
has sought help at the ALRB, or has testified at an ALRB heari ng.

- VEE WLL NOT subcontract out bargaining unit work or otherw se nake
unil ateral changes in our agricultural enpl oyees' wages, hours or working
conditions without prior notice to and bargaining wth the UFW

VEE WLL rei nburse Jose Torres, Antonio Jaines, Estela Jaines, Juan Garcia,
Joaqui na Hores, Pedro Ramrez and Hva Ramrez for any |oss of pay or other
noney | osses because we suspended then, plus interest at seven percent per
annum

VE WLL offer to reinstate Bernice Hores, Antonio Gnzal ez, Sergio
Gonzal ez and Huterio Qutierrez to their previous work, or in substantially
equi val ent jobs, wthout loss of seniority or other rights or privileges, and
we wll reinburse themfor any | oss of pay and ot her noney | osses they
i ncurred because we di scharged themor failed to rehire them plus interest at
seven percent per annum

TEX- CAL LAND MANAGEMENT, | NC

By:

Represent ati ve Title

This is an official notice of the Agricultural Labor Rel ations Board, an
agency of the Sate of Galifornia.

DO NOI' REMOVE CR MUTI LATE
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